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B crarbe npencrasieHa nonbITka cHOPMYIUPOBATh B TE3HMCHOM MOPSAKE KHTaHCKUA
B3I Ha OOLIYIO XapaKTEPUCTUKY M OCOOCHHOCTH Pa3BUTHUS HAYKH TEOPUH TOCYAap-
cTBa 1 npaBa B Kuraiickoit Haponnoii Pecnyonuke u Poccuiickoit denepanuu. B me-
pexoaHbli epuo nocuennen yertseptu XX u nepsoi yersepru XXI B. pazButue Teo-
pHH TOCYIapcTBa W IIpaBa B JIByX COIOCTaBIAEMBIX CTpaHax 00JajaeT Kak oOmMMH
yepTamH, Tak M cBoel cnenudukoil. B Hacrosimiee Bpemsi npoOJIeMbl CTaHOBJICHHS U
3aKpeIUIeHNs] IPaBOBOI0 rOCYAapCcTBa U 3aIlIUTHI IIPAB YEJIOBEKA CTANIHM BaKHEUIIMMU
3aJja4aMy, BO3HUKAIOIIMMH TIepe] IelNbM MUpoM. BmecTe ¢ Tem BceoOmias TeHaeHIns
HYXJIaeTCSl B CEPhE3HON KOPPEKTHPOBKE B CBSI3U C HEOOXOIUMOCTHIO COOTHOCHUTH CO-
BPEMEHHOE pa3BHUTHE MPaBa U FOCYAapCTBa C HAMOHAIBHBIMU TPaJUIUAMH, YTO (Hop-
MUpYeT crieninpruecKre YepThl B pa3BUTHH TEOPUH MpaBa U rocyaapctsa B Kuraiickoii
Haponnoii Pecriybnuke u Poccuiickoii @enepamuu.

KaioueBble ciioBa: IOpUCIIPYJCHIMS; TEOPHsl rocyAapcTBa U npasa; dunocodus
IIpaBa; UCTOPHUs MOJUTUYECKUX U MPABOBBIX YUEHMI; HaAy4YHAsl IapaJurmMa; MeTO0J0-
I 1Ipasa.

Jasi uutupoBanus

JIro Lliocons. CpaBHUTENBHBIN aHAJIN3 pPa3BUTHS TEOPUU TOCyAapcTBa U
npaBa B Kwuraiickoii Hapoanoit Pecniy6muke m Poccuiickoit ®enepanuu //
Bectnuk BypsTckoro rocymapcTBeHHOro yHuBepcuTera. HOpucnpyneHIus.
2020. Bpmm. 1. C. 5-15.

B xonne XX B. B Poccuiickoit @enepanun, kak 1 B Kuraiickoit Haponnoit
PecnyOnuke, mpou30LIIM BaKHbIE TOJIUTHUKO-IIPABOBBIE W SKOHOMHUYECKHUE pe-
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(bopMbl, KOTOpblEe HEOOXOAMMO NMPUHMMATh BO BHUMaHHE IPU aHAJIN3E Pa3BU-
THSI TEOPUH TOCYAApPCTBa M mpaBa. [Ipu 3TOM HE00XO0AUMO MCXOJUTH U3 TOTO,
YTO MCTOPHS BOJIIOLUM 3TON OOIIECTBEHHOW HayKU HampsiMyl 0OYCIIOBJIEHA
OOIIECTBEHHBIM Pa3BUTHEM M U3MEHEHUSAMH CYLTHOCTH U (POPMBI TOCYAAPCTBA.

[lon mpemmeToM TeopuM rocyaapcTBa M IpaBa, B coBpeMeHHOM Kurae
MMEHYeMOM Teopuell mpaBa, WM MPOCTO IOPUCHPYACHILUEH, KaKk OCHOBHOM
[IPaBOBON TUCLHUIUIMHBI IOHUMAIOT «00uUe 3aKOHOMEPHOCU 803HUKHOBEHUS,
pazeumus u QYHKYUOHUPOBAHUs 20CYOaPCMEa U npasa Kak maxosbix u cneyugu-
yecKue 3aKOHOMEPHOCIU 803HUKHOBEHUS, PA3GUMUs U HYHKYUOHUPOBAHUS 20CY-
dapcmea u npasa Kaxcoo2o 6 OMOeIbHOCHU 83Mo2o Kiaccosoeo muna» [1,c. 4].

HccnenoBanne Teopuu rocyaapcTsa M IpaBa HE OTPAaHUUYCHO TOJIBKO paM-
KaMM HU3Y4€HHsl COBPEMEHHOro IpaBa M rocyaapctna. FOpucThl H3ydaroT pas-
HBbIE UCTOPUYECKUE MPABOBBIE MOJEIH, COLUANBHBIC U NMPaBOBbIe (HOPMBI, HC-
TOYHHMKH IpaBa Pa3HbIX 30X U Pa3HbIX CTPaH, Pa3jIMuus Cpeau MPaBOBBIX CeE-
M€ ¥ UX UCTOPUIO, pa3BUTHE. J[€MCTBUTENBHO, B OTIWYUE OT UCTOPUU IOCY-
JapcTBa U IpaBa M JAPYTUX MOJUTHUECKHUX HAyK, TEOPHs TOCyJapcTBa U MpaBa
SIBIISIETCSL [IPEJMETOM HCCIICI0BaHUs, KOTOPOE CUCTEMATU3UPYET MHOTHE HCTO-
pudecKre MaTepuaibl M HalMOHAJIbHBIE MPABOOXPAHUTENbHbIE MPAKTUKU,
(dbopMHpysl CHCTEMHbIE 3HAaHWSI O MPaBe U TOCYJapCTBE M CO3/1aBas HaydyHbIE
KOHIIETIIIM O [IPaBe U rocyaapcTse. Teopus mpasa U rocynapcTBa paccMaTpu-
BaeT Kak o0Imue, Tak U crequduyeckue 4epThl IPaBOBBIX KaTErOPUM U HAIMO-
HAJIBHBIX CTaH/IapPTOB, CO37aeT UX KiacCU(PUKAIHMIO B TIOUCKaX OOMIMX Hayal U
MPUHLMIIOB IIPABOBOTO PETYJINPOBAHMS.

Takum 00pa3oMm, TEOPHIO TOCYAapCTBa M IpaBa MOXKHO PaccMaTpUBaTh HE
TOJILKO KaK 0000INAIONIYIO FOPUCTIPYACHIMIO, HO M KaK IEJIOCTHBIN B3I Ha
CYUIHOCTh ¥ (HOPMY COLMATIBHOW OpraHu3aiuu. B oTinuuue oT Teopuu rocy-
JapcTBa W MpaBa MPEeIMEThl TaKMX OOLIECTBOBEIYECKUX HAYK, KAaK MOJIUTOJIO-
TSl WIKM UCTOPUS TOCYIapCTBa U IpaBa, MOCBSLICHbI 00JIee YaCTHBIM BOIIPOCaM
COLMANIHON OpraHW3alliiM, B OOJBIICH CTENEHH HCIONBb3YIOT TaKhe METOJIbI,
KaK OIMCaHME U KJacCU(UKALHA.

O6oO0maromuii XxapakTep TEOPUM NpaBa M roCyJapcTBa BhIpakaeTcs U B
TOM, YTO, OCHOBBIBASICh Ha MOHATHUAX W KATErOPHSIX TEOPUHU TOCYIapcTBa U
MpaBa, MOXXHO BBLIETUTH MPU3HAKHU OIPEIEIEHHBIX T'OCYJapCcTB M OOIIECTB,
HampaBJICHUE UX PA3BUTHUS U BHYTPEHHIOIO JIOTHKY.

Ho cepenunubl 70-x rr. XX B. Ha pa3BuUTHE IOpHUIMUYecKON Hayku B Kutae
OoJploe BIUSIHHUE OKa3zaja Teopus rocyaapctsa u mpasa Coserckoro Corosa.
B mocneayromem ans passutus ropuctpyaeHiun B KHP xapakrtepHo 3naum-
TEJBbHOE BIMSHUE 3allaIHBIX €BPONEHCKHUX U aMEPUKAHCKUX YUEHUH.

Ob6paieHre K BOIpocy o pazputuu Teopuu npasa B KHP u PO nocnexanx
TpeX HEeCSATWIETHH NpeAcTaBisseT OOJbIIONW HAay4yHBIH HHTEpEC, MOCKOJIBbKY
MPaBOBBIC JOKTPUHBI JIBYX CTPaH MUMEIH OOLIME HICONOTHYECKHE OCHOBBI U
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MIPAKTUYECKNA OJHOBPEMEHHO IIPETEPIIENN 3HAUATENBHOE BIUSHUE 3aI1aJHOEB-
pOTENCKUX MOJIMTHYECKUX U MPaBOBBIX HeH. B cpaBHHUTENbHOM ITaHE B Ipa-
BOBOM Pa3BUTHH MOXXHO 3aMETHTh MHOTO 001ero. CoBpeMeHHasi TEOpus rocy-
napcTtBa u mpaBa Poccuu, 0e3yciiOBHO, yHacieqoBalda COBETCKYIO IPAaBOBYIO
TEOPHIO, YTO HAILIIO CBOE OTPaKEHHE B COBPEMEHHOM POCCHICKOM OOILIECTBE.
[lo Hamemy npeacTaBiIeHHIO, CPABHUTEIbHBIN aHAIN3 HCTOYHUKOB IpaBa KHP
1 PO nmacT BO3MOMKHOCTB ONPENEIUTh HOBBIE NPOIPECCHUBHBIC HANPABICHUS
pa3BUTHS 00IIECTBa, TOCYAApPCTBA U MIPaBa.

Hcrtopus Teopuu rocynapcrsa u npasa KHP u P®

Teopus rocyaapcta u npasa B uctopurt KHP siBisiercst cpaBHUTENIBHO HOBOM
OOIIIeCTBEHHON HAyKOW, OCHOBHBIC WJIEW W TIPUHIIUIIBI KOTOPOM OBLTH B3SITHI U3
OIbITA 3anaHbIX cTpaH [2]. Tepmun meopust 2ocyoapemea u npaséa 8 KHP ucrioss-
30Basica TobKO A0 80-x rr. XX B. B mocnenyromeM BMECTO HETO CTAIM UCHONb30-
BaTh TEPMUH 1OPUCHPYOeHyusl WA meopust npasa. Pa3sBuTue BakHEHIIEH TeopeTH-
YecKol HayKH O IpaBe ¢ MOMeHTa co3anus Kuraiickoit Hapomuoli PecryOnuku B
1949 1. 1 10 HACTOSAIIETO BPEMEHH MOYKHO Pa3ZIeNnTh Ha JBa JTara.

Oran nepseiid. Teopus rocygapcTsa U mpaBa COBETCKOIO NEpHOAa OKa3aa
OTPOMHOE BJIMSIHHE Ha CTAHOBJIEHHWE M Pa3BUTHE TEOPHUU IpaBa U rocynapcTBa
U Apyrux ropunumdeckux Hayk Kutas. Tak, Hanpumep, YTOJOBHBIN KoJeKC
KHP 1978 r. umeer muoro o61ero ¢ YronoHeM KoziekcoM PCOCP. PazBuBas
MapKCHCTCKHUE TE3UCHl O CYIIHOCTU rocyaapcTna u npasa, B. 1. Jlenun paspa-
00Tan JOKTPUHY, COTJIACHO KOTOPOW OOIIeCTBEHHbIE HAYKH M OCOOCHHO TEO-
pHsl TOCYAapCTBa M IpaBa HOCAT KAACCOBbIU XAPAKmMep, U CYUHOCHb 20Cy0ap-
CcmMea u npasa onpeoensiemcs mem, UHmMepecvl KAK020 UMEHHO KIAcca OHU Gbl-
pasicaiom. Tlo muenmto B. W. Jlenuna, rocymapcTtBo ecTh 0codas KiaccoBas
opraHuzanys, o6JaJanas opraHM30BaHHON CHIION I MOJJIepKaHus Kilac-
COBBIX HMHTEPECOB M CIOCOOHAs IMOJABIATH CONPOTHBICHHE AHTArOHUCTHUYE-
ckux knaccoB. Kakoil jxe Kiacc Hajo MOAABIATH npojerapuary? KonedHo,
TOJIBKO KJIACC IKCILTYyaTaTOPOB, TO €CTh Oypikyasuto. TpyasimuMcest Hy»KHO ToCy-
JApCTBO JIUIIB AJIS TMOAABICHUS CONPOTHBIICHUS 3KCIITyaTaTOPOB, a PyKOBO-
JIUTHh 9TUM MOJIABJICHUEM, IPUBECTH €r0 B JKU3HB B COCTOSHUM TOJIBKO MpOJIe-
TapuaT Kak €JIMHCTBEHHBIA JIO KOHIIA PEBOJIFOIMOHHBIA KJACC, CIIOCOOHBIN
O00BEIMHUTH BCEX TPYASALIMXCS U IKCILTYyaTHPYEMBIX B 00pb0e MPOTHB OypiKya-
3un [3]. IMeHHO Ha maHHBIX B3MMIsAaX 0a3upoBasach TEOPHs ToCynapcTBa U
npasa KHP Bmots 110 pedopmsbl B 1978 .

Ortan Bropoii. Kak yxe oTMeyanocs BbIIlIe, B POIIECCE CBOETO Pa3BUTHS TEOPHS
npasa 1 rocygapctsa KHP, kak u Teopus npasa u rocynapcrsa PO, B nocnemHue
JECATUIIETHSI aKTUBHO TIEpEHNMaIa OIBIT 3aMaJHbIX cTpad. OHaKo, H3y4as IpaBo-
BBIE CHCTEMBI JIPYTHX CTpaH, KATalCKue I0pUCTHI mmociie pedopmsl 1978 r. Havamm
MOVCKU HAllMOHAJIBHOM MJIEN, KOTOpasi B HACTOSAILIEE BPEMs BOILIOIIEHA B TAKOE T10-
HSTHUE, KaK «KUTAHCKHUH ITyTh COLMATBHOTO Pa3BUTHSD.
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B 1990-¢ rT. B Poccnn poncXomuiu corianbHbIC M HACOIOTHISCKHE TIe-
pEMEHBI B 00IIECTBE, BBI3BAHHBIE TEM, YTO BCE C(Ephl KU3HH CTPAHBI CTOJIK-
HYJHCh C IIyOOKHUM KPHU3HCOM, BUHY 32 KOTOPBIH BO3JIOXHIM HA HICOJIOTHUIO,
OCHOBaHHYI0 Ha MAapKCHCTCKO-JICHMHCKHMX HJcalaX. B IOCTCOBETCKYIO 3py
pa3BUTHE POCCUNCKOI TEOPUH rocylapcTBa U MpaBa B 3HAUYUTEIBbHOW CTENEHU
OTpaXkaJlo 4acTble W3MEHEHHUS! 3aKOHOJATENbCTBA, MOJHYIO TPaHCPOPMAIUIO
rocynapctBa u oOmiectBa. J{ns mpaBoBoit cuctemsl Poccuiickoit deneparun
XapaKTEPHBl YPE3BbIUAHO BBICOKHMI IPABOBOM CTAaTyC MEXKIyHAPOAHOIO Ipa-
Ba, TUNepTpoQUpOBaHHOE BHUMAaHWE K BOMPOCAM 3alIHMTHI MPAaB YeJOBEKa U
rOCyIapCTBEHHOTO CYBEPEHUTETA.

B psane nyomukanuii 1990-x rr. ocBemanace emie oxHa mpodieMa, ¢ KOTo-
poli BHE3aIHO CTOJKHYJIHCH MPOQpEeCcCHOHANBHBIC IOPUCTHI, — 3TO KOMUPOBa-
HUE WHOCTPAHHBIX IPAaBOBBIX MHCTHTYTOB, OCHOBAHHBIX HAa MHBIX MPaBOBBIX
MPUHLNIIAX U TIOTOMY MPOTHBOPEYAIINX OCHOBHBIM IOJIOKEHUSIM HallHOHAIb-
HOH ITPaBOBOU NOKTPUHBI U HAKOIJIEHHOMY COLMAIIbHOMY OIBITY cTpaHsl. [Ipu
pelieHny 3Toi mpobieMbl B COBpEeMEHHOM Poccuu 10pHCThI MBITalOTCS HAWTH
pauMoOHaJIbHBIA OajlaHC MEXAY HOBALMAMH M HALMOHAJIBHBIMHU TPAAULIUSIMH.
HexoTtopsle yueHble CUUTAIOT, YTO IIOJIHBIM OTKA3 OT MAPKCUCTCKOM JOKTPHUHBI
CTOJIb K€ HEe)XKeNaTeNleH, Kak U cJIeroe U J0rMaThdecKoe MpU3HaHUe BCeX CTa-
PBIX COBETCKUX MHCTUTYTOB. Ha mpoTtspkenun Bcero XX B. MPEeANPUHUMAIIUCH
MHOTOYHCIICHHBIE TIOMBITKA PEKOHCTPYHPOBATh MAPKCUCTCKYIO TEOPHIO, MIPEI-
npuHUMaroTcs Takue monbITku U B XXI Beke [4]. OHU CKIOHHBI K OoJiee IIH-
POKOMY KOMIIPOMHCCY B OTHOIIEHHUH COLUAIBHO-NIOJIMTUYECKUX CTPYKTYp U
HaIpaBJICHUN pa3BUTHUS CTPAHBI.

OO6patumcst K XapaKkTEepUCTUKE COBPEMEHHOTO COCTOSHHS TEOPHH IpaBa B
Kurae. Bo-niepBbix, ynopHas Ha mpoTsbkeHuH nocieanux 70 met pabora Ku-
TaliCKHX YYEHBIX-IOPHUCTOB NpHBEJa K CO3/JaHUI0 KUTAWCKONW HallMOHAIbHOU
TEOPHH T'OCYJapcTBa U MpaBa (opucnpyneHuuun). Myuenue teopuu rocynap-
CTBa U IIpaBa Kak OOIIECTBEHHOM HayKy Ha4yajaoch B Hadase XX B. DyHaameH-
TaJbHBIE MCCIENOBAaHUS OCHOBBIBAINCH Ha 3ala/JIHBIX HAYYHBIX JUCIUILIMHAX,
Takux Kak ¢uinocodus npasa, NIpaBoBas JOT'HKa, IPABOBOE TOJKOBAHUE U T. 1.
Bo Bcem Mupe 10pUCTBI M3y4aroT eBpOIIeiiCKIe MPaBoBble COUNHEHUs. B 06ma-
CTH MEXIYHapOAHOIO IpaBa BaXKHYIO poJb UTpatoT B3Aasl ['yro I'porus, B
TEOpUHU €CTeCTBEHHOTO MpaBa — Tomaca ['066ca, XKan-XKaka Pycco n J[»ona
Jlokka, a I'epbept XapT cunTaercsi MpeJCTABUTENIEM AHAJIMTHYECKOH IOpUCTIPY-
neHimd. FOpucThl U3 pasHbIX CTpaH 3HAIOT aMEPUKAHCKUX CyAeH, Takux Kak Oiu-
Bep YaH et X0IMC, CTaBILIUM IpeaTedell TEOPHUH IIPABOBOTO peali3ma.

MacutaGHblil B3aUMOOOMEH MESSIMA M KOHLEIUSAMHI U OCTOSIHHBIE KOM-
MYHHKAIIMA MEXKIY YI€HBIMH BCEX TOCYJapPCTB MHpPa UTPAIOT MOJOKUTEIHHYIO
pOJIb B pa3BUTHH IIpaBa U MPABOBOIO TOCYJapcTBa BO BceM Mupe. OnHaKo Ta-
KUM cTpaHaM, kak Poccuiickas @enepanus un Kuraiickas Haponnas Pecry0Onm-
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Ka, TMEPEeKUBAIOIUM [IyOOKYIO HIEOJOrMYECKyl TpaHCc()OpMalnio, TPYIHO
MOJYYHTh MIPaBO Tojioca B J000# 13 moJgoOHBIX Moaeneil. Kak BepHO oTMeTHI
JI. E. I'punuH, npu raobanu3anuu meHOeHyus Ha COKpaweHue HayuoHaibHo20
cysepenumema beccnopua [5].

Bo-BTOpBIX, 3a MOCIETHHE COPOK JIET CBOMX HCCIIEJOBAaHUN KHTaiickue
FOPUCTBI HE OIPAaHUYMBAINCH TOJBKO 3aMMCTBOBAHHEM TEOPETUUECKHUX PECyp-
coB y 3amaga. B Hacrosmiee BpeMsi I0pUCTBI 00palaroT ocoboe BHUMaHKUE Ha
TO, KaKk COBMEIIATh TEOPHIO TOCYJapCTBa W MpaBa ¢ CyAeOHOH MpakTHKOi. 3a
nocneanue 40 net pedopmel B Kurae ObUto BBIPaOOTaHO HEMAJIO MPABOBBIX
MPaKTUK, JOCTOMHBIX U3y4eHUs. Pe3ynbTaThl 3TUX HOBAaUMU B MIPAaBOBOM Mpak-
THKE 0Ka3aauch 3((HEKTUBHBIMH B PEaTbHON KU3HH.

BaxxupIM meHHBIM UCTOYHUKOM Pa3BUTHUS TEOPUH IIpaBa U rocyAapcTBa B
Kurae cunraercs kuraiickas couuanbHas U UCTOpUYECKas crenuduka. AKTY-
aNbHasg KOHLENINS «IOPUCIPYACHIMNY, NI «TEOPUH PaBay, UMEHYIOLIENCS B
Poccun «reopueit rocygapcrsa U mpaBa», COCTOUT BO BCEMEPHOH 3aIlUTe IIPaB
YeNoBeKa, a TaKkKe MOJIeP’)KaHHH COOCTBEHHBIX MCTOYHUKOB IMPaBa, CHCTEMBI
IpaBa U HOPM IpaBa. B oTiinuue OT pOCCHICKON T€OpUH KUTANCKUN BapUaHT
COCTOHT B TOM, YTO OIIBIT CO3/IaHUSI CBOEH CHCTEMBI TEOPHH IpaBa OKa3bIBaeT
CHJIFHOE BIIMSTHHE Ha Pa3BUTHE TOCYIAPCTBa U OOIECTBA.

[IpaBoBas cucrema KHP mMeer kuraiickyro cnenuduky, Tak Kak, B3SB 3a
OCHOBY POMaHO-TEpPMAaHCKYIO NTPaBOBYIO CHCTEMY, KHTalICKUE FOPUCTBHI TOMOJI-
HWIM CUCTEMY HCTOYHHKOB TIpaBa, OTpacieil W MpaBOBBIX MHCTUTYTOB Tak
Ha3bIBAEMOT0 €BPOIEHCKOT0 KOHTHHEHTAILHOTO NpaBa HOBBIM COACPKAHHEM,
B MOJIHOM Mepe XapaKTepHBIMH OCOOEHHOCTSIMM I'OCYJapCcTBa, IpaBa M oOie-
crBa Kuras. Tak, nanpumep, B8 KHP cymectBytor pykoBonsiue cynaeOHbIE
nena, cyneOHas Meuanysi U CUCTeMa aBTOHOMHBIX TEPPUTOPHH.

B-tperbux, mocne pedopmsl 1978 r. Hayamoch NEpEOCMEBICIEHHE MapK-
CHCTCKOT'O IIPaBa M €ro COBPEMEHHOro 3HadeHus. Kuraiickue opuctel oTOpo-
CHJIM JIOKTPUHY KJIACCOBOW OOpbOBI A. S. BBIIIMHCKOTO W B3MISHYIH MO-
HOBOMY Ha TPaJMLHOHHYIO OpucnpyAeHUuo. OHH MOCUMTANH, YTO HEOOXO-
JUMO YKPEIUTh POJIb MIPaBa B COLMAIBHON, 3KOHOMUUYECKON U MOIUTHUECKOM
KHU3HH 001ecTBa, YTOOBI B JajbHEHIIIEM paccCMaTpUBaTh WU MapKCHCTCKOTO
MpaBa BCECTOPOHHE, a HE TOJBKO C TOYKM 3PEHMS KIJIACCOBBIX HHTEPECOB.
Bonpioe BHMMaHKe 0o0parieHo Ha mpoOieMy 3alllUThl IpaB YesioBeka U pedopmy
9KOHOMUYECKHX OTHOIIEHHH U YCTaHOBJIEHHE HOBOTO IIPABOBOT'O PEKMMA.

B-uerBepTrix, B KHP Hauanocs mepeocMbiciieHHe MpaBOBOM TpaauLIuU
Hpesrero Kurtas. Bytyun ogHUM M3 caMBIX JPEBHUX TOCYJapCTB B MUPE, YXKE
B 407 1. 10 Hawel 3pbl OH U31aJ NepBblii Kojgeke «Kuura 3akoHoB»' — mep-
BB CHCTEMHBIN ()eoJalbHbIi MUCAHBI KOJEKC B McTopuu Kutas, KOTOpBIH
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cTan nmpuMepoM (eoaNbHOTO 3aKOHA JUTS TOCIeMyomuX mokojeHwid. B Bo-
CTOYHOW A3MH OJHHM M3 MEPBBIX 3aKOHOJATENbHBIX MPAaBOBBIX aKTOB OBLT 3a-
ko «Tan JTroit Iy M»', koTopbiii TipeacTaBaseT co00H CHCTEMY YTOJIOBHOTO
3aKOHA IVWHACTHH TaH M €ro MOA3aKOHHBIX AKTOB, a TAKXKE SIBIAETCSA CaMbIM
JpeBHUM U TOJHBIM (peomanbHBIM YTOJOBHBIM KojekcoM KuTas, Tak Kak B
o6bmeit cnoxxknoct «Tan Jloit Uy M» coctout u3 30 Tomo. Takum oOpazom,
B Kunrae npaBoBas Tpamuiys 3apoaniIack OYEHb PAHO, U OHA COXPAHACTCS
Hen3MeHHOM Ha npoTsokenuu 2500 met. Jlake B HAIlIKM THU pe3yibTaThl HCCIIe-
JOBaHW, n3ydarommx Tpyasl Kondyuus, naocusm u Jeraamsm (legalism),
TOJIKOBAHUE IPaBa, MOPAIBHBIX H HPAaBCTBEHHBIX YCTOEB HAPOAaA, a TAKXKE Tpa-
JUIIMOHHYIO NIPaBOBYIO CHUCTEMY, MMEIOT IMUPOKOE pacmpocTpaHeHue. Ilepe-
OCMBICJIEHUE TPaJUIUil 03HA4YaeT MOJHOE MOHUMAaHKUE CYIIECTBYIOIINX HMHTEp-
nperanuii. HTEppeTanns U OTCBUIKA K PAa3INIHBIM NPaBOBBIM HaesM Kuras
OyZAyT CIy>XUTb OTHIPABHOM TOUYKOM Uil HOCJIEAYIOIIErO TOJIKOBaHMS TpPaau-
1. CpaBHUTEIBHBIN aHATIM3 Pa3IMYHBIX Pa3bsICHEHUH TpeOyer Ooliee riry0o-
KHX UccleoBaHuil. B cyneOHON mpakTuke MoJo0HbIE TOIKOBAHUS OTPAXKAKOT-
csl B BUZIE IPABOBOT'0 00bIYAs U TPAAULIMOHHON MOPAIH.

B-nsaTeix, HanmoHnanbsHas Teopus npasa KHP pasBuBaercs Ha ocHoBe Tity-
OOKOI HHTETPAIlIi METO/IOB U PE3YJIbTATOB UCCIICIOBAHNI B pa3IMYHBIX 001a-
CTSX COLMAIBHBIX, TYMaHUTAPHBIX U €CTECTBEHHBIX HAYK, W, IPOBOJS aHAIIN3
HCTOPUM Pa3BUTHA IOpHCIpyAeHIHN Kurtasd, MOXXKHO 3aMETHUTh, YTO KayKIbIN
pa3, Korja MosBISIIOTCS HOBBIE NIPABOBbIE BO33PEHUS, HA HUX BIHIN OOBIYHO
CJIOJKHBIE COLMajIbHbIE (PAKTOPHI, TAKUE KaK HOBasl TEXHOJIOTH, HOBBII cOLU-
aJIbHBII TPOTpecc, a He HOBBIE 3amaHbIe B3Il B HacTodIee BpeMs TeOpHs
npaBa KHP cunbHO cBsizaHa ¢ pa3BUTHEM HOBBIX TEXHOJIOTHMH, C MOSIBIEHUEM
WHTEpHETa, MCKYCCTBEHHOTO HWHTEJUIEKTa M OJIOKYeiHa, TaK KaK Yyd4eHble-
IOPUCTHl AKTUBHO PAa0OTalOT HaJl MPAaBOBBIMHM CPEIACTBAMH Pa3peLIeHUs] Mpo-
011eM, CBSI3aHHBIX C COBPEMEHHBIMH TE€XHOJIOTHSIMU.

Pa3Butne Teopun rocyaapcTsa u npasa B Poccun mpoucXoauiIo 1o HHOMY
myta. Monepamzanus nocie 1990-x rr., kak ocobast cTafusi pa3BUTHS POCCHIA-
CKOM TEeopuM rocyiapcTBa M IpaBa, XapaKTEPU30BAIACh MPOAYLHPOBAaHHEM
HOBBIX KOHIICTIIIUI MPaBOBOTO rOCYIapCTBa M TPAXKIAHCKOTO OOIIEeCTBa, B TEC-
HOW B3aUMOCBSI3H C WJICSIMH YaCTHOW COOCTBEHHOCTH M €CTECTBEHHOTO NPaBa.

B Hacrosimiee Bpemsa B Poccuiickoit denepanuy rIaBEHCTBYET JOKTPUHA,
COTJIACHO KOTOPOM 3aKOH SIBISETCS «HOPMATHBHBIM aKTOM, MPUHATHIM BBIC-
IIUM TPEACTaBUTENBHBIM OPraHOM T'OCY/AapCTBEHHOM BJIACTH C COONIOIEHUEM
yCcTaHOBJIeHHON KoHCTUTYIMEN nponeayphl IM60 B Hopsake pedeperymar?.
OTkpsITHIE 17151 OOIIEro JOCTyNa MaTepHhajbl Ha OQHUIMATBHOM CalTe POCCHA-

1) R G, S . (R, SRS ), RISEEEE (U St

2 YOpupnueckas suiuknoneaus / nox pea. b. H. Tomopruna. M., 2001. C. 317.
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CKOTO TIPAaBHUTENILCTBA' CBUAETENBCTBYIOT O TOM, 4TO IPaBoBas cucreMa Poc-
cuiickoil denepanuu 3HAYUTENHFHO U3MEHMIACH 3a TocnenHue 30 jeT, npuyeM
KapJMHAIbHbIE U3MEHEHHS MTPOU30LLUIM KaK B MOJIUTHYECKOW CUCTEME, TaK U
cdepe TocyIapCTBEHHOTO YIIPABICHHUS.

[IpaBoBas cucrema Poccun OTHOCHTCS K pOMaHO-T€pMAaHCKOW IPaBOBOM
CEMbE, YTO MPEIONpeNesIeT NPUAAHNE 3aKOHOAATEIbCTBY BaKHEHIIEH pOiu B
CUCTEME MCTOYHUKOB TMPaBa M €ro 3HAYCHHE B PETYIHPOBAHUH OOIIECTBEHHBIX
otHomeHuil. ConeprkaHrne poCCUUCKUX 3aKOHOJATENbHBIX U MOJ3aKOHHBIX aK-
TOB CHJIbHO M3MEHWIOCH 3a MocjenHue ABa aecatwietus. Kpome atoro, mpa-
BOBBIE TEKCTHI IOCTOSIHHO OOHOBIISIIOTCS, MOAUGMDUIIUPYIOTCS, HOTOIHSIFOTCS
WU OTMEHSIOTCA. VI3MEHEHUsI B 3aKOHOJATENbCTBE OTPAXKAIOT AKTUBHYIO I10O-
MBITKY TOCYJapcTBa YIPaBlIATh U KOPPEKTHPOBATH COLMANBHBIE U MPABOBBIC
OTHOUICHUS, UX B3aUMOCBSI3b M B3aUMHOE BIMSHHE. 3aKOHOJATEIBCTBO JOJIK-
HO OTpa)kaTh MOTPEOHOCTH OOIIEeCTBa ¥ ONPENCATh JalbHEHIee pa3BUTHE
rocyaapcTBa U o0IIecTBa B 11eJ0M. boibioe Konmn4ecTBo U3MEHEHHI B TIPaBo-
BBIX W HOPMAaTHUBHBIX TEKCTaX CBUAETEILCTBYET O HECTaOMILHOCTH OOIIe-
CTBEHHOTO MHEHHS O OyIymieM pa3BUTHW CTPAHBI, HaIleNllee OTPaXCHHE B
poccuiickoM 3akoHOoAaTenbcTBe B 1990-x TT.

CIUIIKOM YacThle U3MEHEHUS B 3aKOHOJIATEIILHOM cepe CIIOCOOHBI MO0~
pBaTh J0BEpHE TPAKIAHCKOTO OOIIECTBA K MPaBy. ITO, HECOMHEHHO, SIBIISIETCS
OJTHOW M3 TJIABHBIX MPOOJIEM TOCTCOBETCKOW TEOpHWH TOCYAapcTBa W IIpaBa.
K cuacTpio, Mo Mepe TOro Kak colpaibHas TpaHc(OpMalusi CTAHOBHUTCS CTa-
OWIILHOM, 3aKOHONATENBHBI YPOBEHb BJIACTH IMOCTEIIEHHO HAYMHAET WATH B
HOTY C YPOBHEM COIMAJILHOTO Pa3BUTHS, YTO TO3BOJISIET YKPETIUTh Bepy o01Ie-
CTBa B MPaBWJIBHOCTH JEHCTBUN TOCYJaPCTBEHHBIX OPTaHOB.

Taxmm obpaszom, B Poccutickoit @eneparui BO BpeMs COIMATBLHOTO TIepexoa
o01IHe YepThl pa3BUTHS B chepe 3aKOHOAATETHCTBA SBISFOTCS CICAYFOIIMHU.

Bo-nepBbIX, TEHIEHIUH 3aKOHOAATENbCTBA SBISIOTCS OTPAKEHUEM IOJIU-
TUYECKUX LieNen 3akoHoAaTeneil. [lonpaBku K HOPMATUBHBIM aKTaM YKa3blBa-
0T Ha MOTPEOHOCTH OOIIEeCTBa, B KOTOPHIX 3KOHOMHYECKHE pe)OPMBI UTPAIOT
HanOonbmryro posb. Kak 1 B KHP, B Poccun nepexon K ppIHOYHOM 3KOHOMHKE
SIBJISITICSL BAYKHOM LIE€BIO PAa3BUTHUS CTPaHBI B 3TOT mepuoa. Ho B To ke Bpems
MOJIMTUYECKHE TIPU3BIBHI K 3aIUTE MPaB YeJIOBEKa, 3allUTe OKPYKaIOIIeH cpe-
Jbl U CO3/IAHMIO TPABOBOI'O rOCYJIAPCTBA TAK)KE HALIUIM CBOE OTPAKEHUE B HO-
BOM 3aKOHOJIaTEJIbCTBE.

Bo-BTOpBIX, 3aKOHOAATENLCTBY P@ B 3TOT mepuoa BpEMEHM HE XBATAJIO
crabuinpHOcTH. C KoHIAa XX mo Havaino XXI B. B Poccun yacTo M3MeHSIUCH
(dbenepanpHble 3aKoHBI. Harmpumep, Tonbko mepBasi 4acTh | pamaaHCKOTO KO-

! URL: http://constitution.garant.ru/region; URL: http://government.ru; URL: http://
constitution.garant.ru/region/ustav_sevastopol u T. 1.

11


http://constitution.garant.ru/region/
http://government.ru/

BECTHHUK BYPATCKOI'O T'OCYAAPCTBEHHOI'O YHUBEPCUTETA
IOPUCIIPY AEHIINA 2020. Bem. 1

nexca P® nperepnena 104 usmenenus 3a nocneguue 30 ner!. A ans pomano-
TepMaHCKOM TMPaBOBOW CeMbU XapaKTepHa Takas uepTa, Kak CcTaOWIbHOCTh
[JIaBHBIX NCTOYHHMKOB IIPABA.

B-TpeTbnx, B IepexoqHbIN MepHO HaJ 3aKOHOAATEIBHBIM IPOLIECCOM J0-
MUHHUPOBAJIO TocyaapcTBo. IIpenMyiiecTBo Takoi 3aKOHOJATETbHOW CHUCTEMBI
3aKIII0YaeTCsl B TOM, YTO BJIACTh TOCYIApCTBa TapaHTHPYET 3(PPEKTHBHOCTH
3aKkoHoAaTenbeTBa. OMHAKO OTCYTCTBHE KOHTPOJIA 3a IEATENBHOCTBIO TOCYAap-
CTBa cTajo MpoOJIeMOM, TaK KaK 3TO CTal0 MPUYMHOMN pa3BUTHUS KOPPYIIUH B
cTpaHe. bopeba ¢ koppymiuei ObUla OJHUM W3 BOKHEHIIMX TOJUTHYSCKUX
HampaBjeHull B nporpamme npesuneHta B. B. Ilytuna, nexknmapupoBaHHON B
XOJI€ €T0 MPeaBBIOOPHON OOPHOEI.

Cospemennsie npaBoBbie cucteMbl KHP u PO umeror MHOro o0mmux xa-
PaKTEpU3YIOLUINX YEPT, B YACTHOCTH KJIACCU(HUKALUIO IPABOBOH CHCTEMBI (po-
MaHO-T€pMaHCKas) U OTBEACHHUE INIaBEHCTBYIOIIEH POJM B CHCTEME MCTOYHH-
KOB IpaBa KoAu(QUIIMPOBAHHOMY 3aKOHOIATECIILCTBY.

Opnako poccuiickasi Teopusi TOCyJapcTBa U MpaBa TaKke JEMOHCTPUPYET U
YHHUKaJIBHBIE CBONCTBA, TAKHE KaK:

1. Koncturynuonnsiit cyn Poccuiickoit denepaiiu urpaeT BaXKHYIO POJb B
nonuTHaeckoi xu3Hu. Cructema KOHCTUTYIIMOHHOTO Cyza SIBISETCS TapaHTOM
COBEpILIECHCTBOBaHUA U pa3Butus Konctutyuuu Poccuiickoit @eaepauuu, co-
XpaHEHUS TOCYAapCTBEHHOTO CYBEPEHHUTETa, a TAKXKE COOJIIOAEHHS OrpaHuye-
HUS BETBEU roCy1apCTBEHHOM BilacTu B PO.

2. Cratyc MEXIyHapOOHBIX JOTOBOPOB B CHCTEME HCTOYHHKOB IIpaBa
BecbMa BBICOK. lIpuMeHeHHe Ha TNpakTHKE M B CYACOHBIX PEIICHUSX HOPM
MEX/TyHapOJHOTO MPaBa OKa3bIBaeT OOJIBIIOE BIMSHUEC HA HAIMOHAIBLHOE 3a-
KoHozaTenbcTBO B PO. Kak BaXHBIN MCTOUYHUK PETyIMPOBAHUS MPABOBBIX OT-
HOIIEHUI MEXIyHApOIHBIE JOTOBOPBI ABISIOTCSA NPOTYKTOM COBPEMEHHOM
3anaaHod nuBuinmiauuu. Koncrurynust PO, npunstas B 1993 r., npegycmar-
puBaet, uto B P® oOmenpu3HaHHble MPUHIMITEI MEXIYHAPOJHOTO IIpaBa W
MEXAyHapOJHbIE TOTOBOPBI paCCMATPUBAIOTCS KaK COCTABHAsI 4aCTh IIPABOBOM
CHUCTEMBI. B Hepapxuu 3aKOHOB M IOJI3aKOHHBIX aKTOB MEXIYHAPOIHOE MPABO
CTOUT BBIIIIE HAITMOHAIHHOTO 3aKOHA.

3. IlpaBa 4enoBeka U TpakJaHUHA, B OCOOCHHOCTH TOJUTHYECKUE TPaBa,
pa3Buthbl B PO Gonee nonxo, uem B KHP. D1oT Tesuc Taxke cBsizaH ¢ npaBu-
JaMH COBPEMEHHOM 3amajHoN HuBHIM3alMU. PedepeHayMm chirpall BaXKHYIO
ponb B mpuHsTHU AeiictBytomer Koncturynun P®. Ipsmbie BIOOpHI pac-
CMaTpUBAIOTCA KaK OTIMYUTENbHAs 4YepTa 3amaJHoW LuBMIM3anMH. Poccus
co3/1ana MOJHOLEHHYIO MOJUTHYECKYI0 CHUCTEMY, HECMOTpPSl HAa HEKOTOPHIE €€
Hepocratky; B KHP nonutnueckas cucrema emne pa3BuBaeTcs.

' URL: www.consultant.ru/document/cons_doc LAW_5142/ (nara o6paruenust: 10.02.2020).
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3akioueHue

Ha B3rmsapg JI. E. I'punnna, rinobanuszanust — 3TO pe3yibTaT UHTErpalyd U
COMIKEHNsT PETHOHOB M MHUpa B 1esioM [5]. MHTerpanus u B3aMMOCBSI3b OTpa-
KAIOT OJHY M3 0COOEHHOCTE COBPEMEHHOM MTPaBOBOIl CHCTEMBI.

He Tonpko 00m1ecTBO BIMSIET HA TEOPHIO TOCYAApPCTBa M MpPaBa, HO U TEO-
pus TocyJapcTBa M MpaBa (B YaCTHOCTH HOPMATHUBHBIE aKThl U CUCTEMA 3aKO-
HOJATEIbCTBA) BIMSAET HA MPOLECCHI, IPOUCXOAIIINE B OOIIECTBE; TO €CTh ITO
JBYXCTOPOHHUI IIpOLIECC.

Uro kacaeTrcsi pa3IMunii HCTOPUUECKOTro moaxoaa, B Kurae oObrvaii u mpa-
BOBasl KyJbTypa CUMTAIOTCS OCOOCHHBIMH HCTOYHMKaMmu mpasa. B Kurae, B
CTpaHe, 4bs UCTOPUS YK€ JUINTCS Ha MPOTSHKEHHUH ITATH ThICAY JIET, HECOMHEH-
HO, BO3HMKJIA YHUKaJbHas TpaBOBas KyJabTypa. TpagulMOHHO BCe OOBIYAU
pa3aesAroT Ha TPU TPYIIIBL:

1) mporpeccuBHBIE;

2) KOHCEpBaTHUBHEIE;

3) peakiMOHHBIE (HaNpUMep, MPUHIIMIT TATHOHA).

I'ocyzapcTBO caHKIMOHUPYET JHUIIE T€ 00bIYan, KOTOPbIE HE MPOTUBOpEYAT
MIPOBOAUMOI UM MOJUTHKE, a TAKXKe CIOKMBIIUMCS HPABCTBEHHBIM OCHOBaM
o0pasa KU3HHU.

3akoHbl aBTOHOMHBIX Tepputopuii KHP Takxke sSBIsIOTCS 0COOCHHBIM HC-
TOYHUKOM coBpeMeHHoro npaBa Kuras. Kak u Poccuiickas ®@enepauus, Ku-
taiickass Hapomnas PecmyOnmka SBISIETCS MHOTOHAIIMOHATBHBIM TOCYIap-
ctBoM. Koncrutynms Kutast jaeT MEHBIIMHCTBAM OTPaHMYEHHYIO aBTOHOMMIO
B 00JIACTH TIOJIUTUKH, KYJIbTYyphl U dKOHOMUKHA. B P® coriacuo ct. 1 Dene-
panbHOrO 3aKoHa «O HAMOHAIBHO-KYJIBTYPHOW aBTOHOMHUU», HAlIMOHAJIHHO-
KYJITYpHasi aBTOHOMHS SIBISIETCSI (POPMOH HAIIMOHAIBLHO-KYJIBTYPHOTO CaMo-
orpenesieHus 1 o0beAUHEHUEM rpaxaaH P®, oTHocsamux ceds K onpeaescH-
HOMW 3THHYeCcKOH o0mHocTH. Takum 00pa3oM, IlIaBHOE pa3jinurie MEHBIINHCTB
KHP u P® 3axirogaeTcss B OmpeneieHIN HAIIMOHAIHLHOTO MEHBIIWHCTBA U B
3alUTe MpaB U cBOOOJ HALMOHAIBHBIX MEHBIIMHCTB. B PO (dexnepanbubie 3a-
KOHBI TapaHTHUPYIOT TOJIBKO HallMOHAIBHO-KYJIBTYPHYIO aBTOHOMHMIO, YTO MaJIO
KacaeTcst OJIUTHYECKOU cepbl.

B Poccuiickoit ®enepanun oTangHO MposiBisieTcst 3pPeKTUBHOCT IBOIIO-
LMY MPaBOBOM CHCTEMBI. Pa3BUTHE KOHCTUTYLIMOHHOTO CYyAONPOU3BOJACTBA U
B3auMooTHoleHue Poccuiickon @enepannu ¢ EBponelickuM Cy10M 10 ITpaBaM
YeJIoBeKa CTaJU MO3UTUBHBIM IIPUMEPOM JIJIS Pa3BUBAIOIINXCS CTPAH.

[TomuMo mpoyero MexIyHapoJHOE MPaBO 3aHUMAET BaXKHOE MECTO B CO-
BPEMEHHOM MHpE KakK JONOJIHEHUE K HallMOHAJIbHOMY IpaBy. CtaTyc Mexnay-
HapoJHOTO TpaBa M €ro NPUMEHEHHE B KaXKJIOM TOCYAapCTBE pa3IHIHBL
Haxoxxaenue Oananca Mexxay NPUMEHEHHEM MEXIyHAPOAHBIX HOPM, COOIIO-
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JIEHHEM MEXAyHAapOAHbIX COIVIAIIEHUHA W 3allUTOH CyBEPEHUTETa CUMUTAETCS
Ba)kHOI1 mipobiemoii u B PO, u 8 KHP.

CpaBHUTENBHBIN aHANMHU3 Teopuu rocyaapcTsa u npasa KHP u PO mokaszsr-
BAeT CXOXECTh HEKOTOPBIX MIPOLIECCOB B FOCYJapCTBAX, a TAKXKE PAZHUILY MEXK-
Iy IByMs IIpaBOBBIMH cucTeMaMu. TeopHs rocyaapcTsa U mpasa kak B Poccun,
Tak U B Kurae Bnusina u mponoibKaeT BIUATH Ha pa3BUTHE OOIIECTBa M rOCY-
napcta. Kpome Toro, KynbTypa BO MHOrOM ()OPMHUPYET YHUKAJIbHOCTh HEKO-
TOpPBIX TNPaBOBHIX sBiIeHUI. TeopeTHueckue HCCIENOBAaHUS TEOPUHU TOCyaap-
CTBa M IpaBa MOTYT OBITh HCIIONB30BaHbI B OyAyIIMX pedopmax (B TOM yHCIe
1 cyneOHOil) B JaHHBIX CTpaHax.

Teopus rocynapcTa u npasa, Guiaocodus npasa, KCTOPHSI HOIUTUIECKON
HayKH U UCTOPHSI TOCYNapCcTBa U MpaBa CUNUTAIOTCS BaKHEHIIMMH NMPaBOBBIMHU
JucuuruinHamu Kak B PO, tak u B KHP. OcHOBHBIMU LENSIMU UX CYLIECTBOBA-
HUS sABJsIeTCS (DOPMHUPOBAHHE COBPEMEHHOI'O NPABOBOTO B3aMMOOTHOLICHUS
MEX]y TOCYyIapCTBOM M OOLIECTBOM. DTH JUCHUIUIMHBI TIOMOTAIOT MOHATH CO-
JepKaHue MPaBOBBIX OTHOIICHUH C JPYTUMH OOIIECTBAMH, OOBICHSIOT, TI0Ye-
My NPaBOBBIE B3IJISIIbI HE OCHOBBIBAIOTCS TOJBKO HA YUCHHUSX 3allaJHOMN LIUBU-
JU3allui U TIoYeMy MpaBoBasi CUCTEMa KaXKIOW OTAENbHOW CTpaHbl TECHO CBs-
3aHa C UCTOPHUEH U OyIyIINM CTpaHBbI.

Heo6xonumMo 0TMETUTD, YTO BCE 3TH HAYKH SBISIFOTCS JKUBBIMU: OHH HIYT
B HOT'Y CO BPEMEHEM M Pa3BHUBAIOTCS BMECTE C OOILECTBOM, HOBBIMU TE€XHOJIO-
TUSMU U MUPOBOM DKOHOMMKOM.
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This paper introduces the characteristics and new development of jurisprudence in Chi-
na and Russia. These two countries have experienced a transitional period in recent
years, and their development situation is different. At present, the rule of law and the
protection of human rights have become major challenges facing the world in order to
balance history with reality, tradition with the future, China and Russia have different
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