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Abstract. The legislative definition of the concept of a crime and its features is of great theo-
retical and practical importance, it is a necessary condition for the rule of law and the ob-
servance of human rights and freedoms. The signs of individual offenses specified in the
Criminal Code of Mongolia coincide with the signs of other offenses, while the degree of
public danger and harmfulness of illegal actions is not always detailed in legislative acts. All
this creates the problem of the objectivity of classifying an unlawful act as a crime, bringing
such a person to criminal liability. The article cites specific crimes and administrative of-
fenses, where the official wording of the compositions practically coincides, which causes
significant difficulties in the practice of their application and creates conditions under which
the human rights and freedoms guaranteed by the Constitution of Mongolia are significantly
violated. A significant shortcoming of the criminal and administrative laws of Mongolia is
the lack of a distinction between a crime and a misdemeanor according to a material criteri-
on. The revealed facts testify to the relevance of the theoretical development of the issues of
delimitation of crimes and other offenses. Recommendations are given for improving the
current legislation.
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Article 19, 1 of the Constitution stipulates that the State shall be responsible to its

citizens for the creation of economic, social, legal and other guarantees to ensure hu-
man rights and freedoms, to fight against violations of human rights and freedoms, and
to restore the enjoyment of violated rights'.

A legal violation is a violation of legal norms, a violation of law, law, or ethics that

creates harm or harm to the society, and is punishable by legal or moral responsibility.

! The Constitution of Mongolia // The Constitutional court of Mongolia: caiit. URL:
https://conscourt.gov.mn/?page id=842&lang=en (mata obpamenns: 01.12.2022). TekcT: amek-
TPOHHBI.
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Academician S. Narangerel defined it as an act of guilt and violation of law com-
mitted by a person who is able to take responsibility for his own violation [1]. The
main characteristics of legal violations are:

— Violation of law — act that violates the law or is prohibited by legal norms;

— Manifested by human will — the act of a person with legal capacity and respon-
sibility;

— Determined to be guilty. A legal violation is a direct violation of legal norms or a
violation of a procedure prohibited by law, which creates certain legal consequences.

According to the laws or legal regulations in effect in Mongolia, the responsibility
for violations is carried out by the police, customs, tax, professional control, the Bank
of Mongolia, the Financial Regulatory Commission, and social insurance. It is regulat-
ed by industry laws such as the Law on Competition, the Law on Customs and the
General Law on Taxation.

This creates a duplication of legal norms, pressures, and violations, and thus re-
stricts human rights by the rules and regulations of the sector, which creates conditions
for different and unbalanced enforcement of violations and punishments.

The Law on Torts was approved in order to protect values and legal interests such
as human rights, freedoms, and private property as defined by the Constitution of
Mongolia, to assign different responsibilities for any acts or omissions that violate the
law, and to improve the legal accountability system.

In addition, due to the fact that the conflict investigation and resolution process is
not legalized by a unified legal standard, the above-mentioned organizations tend to
establish and implement different standards of conflict investigation and resolution
under the specific name of their sector.

As a result, the official of the above-mentioned authority /state inspector/ in the
process of investigating the violation leads to a situation where human rights, freedom,
and property may be violated, and human rights may be restricted outside of the law.

Not regulating the difference between the two concepts of crime and violation by
defining the nature of certain crimes in the Criminal Law in the same way as the nature
of similar offenses and the extent of harm, and by legislating in detail:

— Creating procedural legal uncertainty in the investigation and resolution of viola-
tions

— The law of tort has created a situation where it is not clear which branch of law
belongs to it. For example,

Criminal Law 2017 Law of Torts 2017

Article 243 of the Criminal | Article 5.11 of the Code of Torts.
Code.lllegal circulation of toxic and | Violation of the Law on Chemical Poisons and
dangerous substances Dangerous Substances

1. If toxic and dangerous chemicals | 1. Chemical toxic and dangerous substances:
were illegally used, imported, pro- | 1.1.to export;

duced, stored, sold, received, trans- | 1.2.to import;

ported, transferred to others, or mis- | 1.3. transport across the border;

used 1.4. to produce;

1.5. to transport;

1.6. to save;

1.7. to sell;
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1.8. to consume;

1.9. to destroy

if basic requirements, procedures, safety rules and
technological procedures are violated

The elements of certain types of crimes and violations are codified in the criminal
law and the law on violations in the same way in terms of content and wording. For
example, since Article 24.3 is a formal crime, it is not clear in which case it should be
resolved as a violation and in which case it should be classified as a crime'.

The Law on Violations and the Law on Investigation and Resolution of Violations
are currently intermediate in both the criminal law and administrative law fields, so it
is necessary to legislate clearly and unambiguously the violation and its investigation
and resolution.

Legal violations are classified as crimes, administrative violations, civil violations,
disciplinary violations, and international violations. Therefore, administrative viola-
tions are caused by violations of administrative procedures.

Rules of conduct and legal norms established to be followed in general are called
administrative procedures. The real basis for imposing administrative responsibility is
the commission of an administrative violation.

Therefore, it is appropriate to consider the question of what kind of legal violation
is included in the administrative violation, its composition, main characteristics, and
jurisdiction.

There is a tendency to consider the Law on Misdemeanors as a component of the
Criminal Law, because it is believed that the basic principle of criminal law is that pun-
ishment is certain if a crime is committed.

However, in terms of content, most of the provisions of the Law on Violations are
administrative regulations. Therefore, there is a need to legislate without a doubt, as it
is an interim measure. The Law on Torts and the Criminal Code do not clearly regulate
the difference between a violation and a criminal offense, and the difference between a
crime and a violation is defined by the general phrase "...if not punishable by a crimi-
nal offense..."”.

However, the legal provisions do not clearly distinguish between crimes and mis-
demeanors. For example,

Criminal Law

Law of Torts

Article 18.5 of the Criminal Code.
Illegal introduction of goods across the
state border

Article 9.7 of the Code of Torts.
Violation of the law on protection of cul-
tural heritage

1. If prohibited or restricted goods are
illegally introduced through the border or
customs border of Mongolia...

1.4. If the introduction of historical and
cultural monuments across the state bor-
der does not result in criminal liability...

' Criminal Code of Mongolia // Unified system of identity information. URL:
https://old.legalinfo.mn/law/details/16701 (data transfer: 01.12.2022). Text: electronic.

2 Criminal Code of Mongolia // Unified system of identity information. URL:
https://legalinfo.mn/mn/detail/12695 (data transfer: 01.12.2022). Text: electronic.
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As for the crime, the illegal importation of the mentioned historical and cultural
monuments will complete the crime, and without satisfying this characteristic, this type
of violation cannot be committed.

From this, it can be seen that the Criminal Law and the Tort Laws are not only theo-
retically, but also the application of these laws are not properly coordinated, which cre-
ates a legal conflict in the Tort Law at the level of practical application.

The problem of legal practice has always faced legal scholars, and each historical
period has demanded its own decision. Legal action is more likely because life is richer
than law.

Legal conflicts are of the following types. It includes:

Theoretically, Temporal collision cannot occur. In other words, in case of conflicts
between the same norms in terms of legal capacity, the later norms will be applied, and
in the case of applying the Law of Torts, there may be a possibility of misappropriation
of the guilty party.

It is necessary to study the terms of criminal offense, violation, and administrative
violation at the theoretical level, draw a fine line and regulate them, and in addition, the
punishment imposed for any violation cannot depend on the subjective opinion and
attitude of the law enforcer.

Define the concept of violation from the theoretical point of view, which type of vi-
olation is a legal violation. Punishment for any violation does not depend on the sub-
jective attitude of the enforcer of the law, it is desirable to define the characteristics and
components of the violation, create conditions for its implementation in a uniform
manner, make the law easy to use, and distinguish it from other similar laws.

According to the current legal regulation of Mongolia, responsibility for violations
is carried out by the police, customs, tax, professional control, the Bank of Mongolia,
the Financial Regulatory Commission, and social insurance. It is regulated by industry
laws such as the Law on Competition, the Law on Customs and the General Law on
Taxation.

This creates a duplication of legal norms, pressures, and violations, and thus re-
stricts human rights by the rules and regulations of the sector, which creates conditions
for different and unbalanced enforcement of violations and punishments.

In addition, due to the fact that the conflict investigation and resolution process is
not legalized by a unified legal standard, the above-mentioned organizations tend to
establish and implement different standards of conflict investigation and resolution
under the specific name of their sector.

As a result, the official of the above-mentioned authority / state inspector / in the
process of investigating the violation leads to a situation where human rights, freedom,
and property may be violated, and human rights may be restricted outside of the law.

In addition, due to the fact that the conflict investigation and resolution process is
not legalized by a unified legal standard, the above-mentioned organizations tend to
establish and implement different standards of conflict investigation and resolution
under the specific name of their sector.

As a result, the official of the above-mentioned authority /state inspector/ in the
process of investigating the violation leads to a situation where human rights, freedom,
and property may be violated, and human rights may be restricted outside of the law.
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IMTPOBJIEMA PASI'PAHUYEHU S HPECTYHHEHI/H}'I
W NHBIX TTIPABOHAPYIIEHUN

Xatioas Bonopmaa

IIPEnojaBaTelb FOPUANIECKOTO HHCTUTYTA,
MOHIr0JIbCKHM FOCYAAPCTBEHHBIA YHUBEPCUTET
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Annomayus. 3aKOHOJATENbHOE ONpEAETICHHE MOHATHA IPECTYIJICHUS U ero INPH3HAKOB
HUMeeT OOJIBIIOE TEOPETUUECKOE U MPAKTHYECKOe 3HAYCHHE, SIBISEeTCS HEOOXOIUMBIM YCIIO-
BHEM PEKMMa 3aKOHHOCTH M COOJIIOICHHS NPaB U cB0OO denoBeka. [Ipu3HaKy OTAeNbHBIX
COCTaBOB IPECTYIIEHNH, yka3aHHbIX B YK MoHromuy, coBnagaroT ¢ MpU3HAKAMH HMHBIX
MIPaBOHAPYIICHUH, NPH ATOM CTENEHb OOLIECTBEHHOH OMACHOCTH M BPEOHOCTH IIPOTHUBO-
MIPAaBHBIX JEMCTBUI HE BCETIa ACTAIU3UPYIOTCS B 3aKOHOJATENBHBIX akTax. Bee 3To co3ma-
eT mpoOieMy OOBEKTHBHOCTH OTHECEHHS MPOTHBOIPABHOTO IESHUS K NPECTYIUICHHSAM,
IIPUBJICUEHHE TAKOTO JIMIA K YTOJIOBHOM OTBETCTBEHHOCTH.

B craThe NpUBOAATCA KOHKPETHBIC NPECTYIUICHUS M aIMUHUCTPAaTUBHBIC TIPaBOHAPYILICHUS,
rie opunuanbHas GOpMyJIHPOBKa COCTABOB MPAKTHYECKH COBIAJAIOT, YTO U BHI3BIBAET 3HA-
YHUTEJIbHBIE 3aTPYJHEHUS B IPAKTUKE UX NMPUMEHEHHUS U CO3/MAI0T YCIOBHSA, MPU KOTOPBIX
CYIIECTBEHHO HapyIIAroTCsl rapaHTupoBaHHble KoHcTHTynneir MoHroauu npasa u cBOOOIbI
YeJI0BeKa.

CylecTBeHHBIM HEJOCTATKOM YTOJIOBHOTO M aJMUHHCTPATUBHOTO 3aKOHOB MOHromu sB-
JIieTCA OTCYTCTBHE pasTpaHUYEHUs IPECTYIICHUS U MIPOCTYIKA 0 MaTepUAIbHOMY KpHUTe-
puro. BersiBIeHHbBIE (DAaKThl CBUIETEIBCTBYIOT 00 aKTyaJbHOCTH TEOPETHUECKOH pa3paboTKu
BOIPOCOB PAa3rPaHUYEHUs NPECTYIUICHU M MHBIX IIpaBOHAapylleHHH. JlatoTcs pexkoMeHnaa-
LU 10 COBEPIICHCTBOBAHUIO JEHCTBYIOIIEr0 3aKOHOAATENLCTBA.

Kniouesvie cnosa: Konctutynus, rnpaBa 4eloBeKa, yrojJoBHOE MpaBo MOHIoNIMHU, aJMUHH-
CTpaTUBHBII 3aKOH, COCTaB INPAaBOHAPYILICHUS, NPOTHBOIPABHOCTb, OOLIECTBEHHAs OIac-
HOCTB, BpEJl, OTBETCTBEHHOCTh, IIPECTYIUICHUE, IPOCTYIIOK.
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