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Abstract. Centuries ago, when the first states were formed, the death penalty was an im-
portant component of state policy. It was usually used to punish especially dangerous crimi-
nals who committed such crimes as rebellion, betrayal of the motherland, conspiracy against
state power, and murder. All these deeds were considered as crimes against the Eternal Blue
Sky, the people saw justice in this. Traditionally, the Mongolian state widely used the death
penalty, thus protecting the state and religious and national foundations.

The first special criminal law of Mongolia was adopted in 1926, which provided for the
death penalty — execution. Changes in the criminal code, made in 1934, secured that the
death penalty does not apply to minors and pregnant women. Additions to the Criminal
Code of Mongolia from 1961 established a special regime for the application of criminal
punishment, including the death penalty, to persons over 60 and under 18.

The Criminal Code, adopted after the adoption of the new democratic constitution of Mon-
golia in 1992, significantly expanded the list of acts that could lead to the death penalty.
Pardon is the prerogative of the President of Mongolia and is replaced by imprisonment for
a term of 30 years. Mongolia amended its Criminal Law in 2015 to abolish the death penal-
ty. This change is in line with global trends. At the same time, it is envisaged to replace it
with life imprisonment. In the legal literature, there are different opinions about the essence
of life imprisonment, the fundamental differences between deprivation of liberty and im-
prisonment.
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The capital punishment is one of the ancient traditional punishments of Mongolia,
and it has been developed from the ancient tradition of blood mercy.For Mongolians,
the capital punishment is not considered the maximum punishment, but it is an
expression of fair punishment, a form of punishment and responsibility set by the
decree of the blue sky. In other words, the intention and motive to commit the crime,
rather than the consequences and harm of any crime, was considered a sinful act that is
seriously contrary to the law of heaven.

Therefore, the use of the capital punishment remained stable for many years, and
the content and importance of the law regarding the capital punishment was always
recognized and followed.
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In the history of Mongolia, the grounds and basic principles for imposing the capital
punishment reflected the characteristics of nomadic customs and had a very strict
policy. Moreover, the king used to impose the punishment for disobeying the state,
insulting family customs, and stealing livestock. The capital punishment was carried
out by beheading, strangulation, stoning, and etc.

Common characteristic of the tradition of the Mongolian ancient laws:

First: The capital punishment was relatively and commonly used.

Second: The penalty was used to outrage offenders, deter offenders, and serve as a
lesson to others.

Third: The capital punishment was imposed on those who seriously violate national
customs, culture and religion, and those who do not respect family rules.

In 1926, Mongolia approved an independent special criminal law, and the criminal
laws of 1926, 1929, 1934 and 1942 legalized the capital punishment as a punishment
of "shooting".

However, in the Criminal laws of 1961 and 1986, it is expressed as "execution".
The 1926 Criminal law did not specify who was ineligible for the capital punishment,
or that it applied to everyone. The Criminal laws of 1934 and 1942 prohibited the
punishment of 18 minors and pregnant women. The Criminal laws of 1961 and 1986
set out sentences for men and women over the age of 60 and under the age of 18.
Combined with the new democratic constitution in 1992, the Criminal law of 1986 was
amended in 1993, retaining the capital punishment.

The Criminal law, repealed in 2002, carries the capital punishment for seven
crimes. These include: attacks on the lives of government or social workers, sabotage,
harassment, homicide, rape, extermination, and terrorism.! Compared to the 1987
Criminal law, the 2002 Criminal law expanded the capital punishment. According to
the Constitution of Mongolia, pardoning convicts is the prerogative of the President of
Mongolia, and the Criminal Law of 2002 stipulates that if the President of Mongolia
pardons, he or she will be sentenced to prison for up to 30 years.

Mongolia amended its Criminal law in 2015 to abolish the capital punishment. This
change is in line with global trends. In January 2012, Mongolia acceded to the Second
Additional Protocol to the International Covenant on Civil and Political Rights and
ratified it, becoming the 140th country in the world to officially abandon the capital
punishment.

After the capital punishment was abolished, creating a new penalty to replace the
capital punishment has become one of the urgent issues of Mongolia's future penalty
policy. The 2015 Criminal law legalized life sentences in lieu of the capital
punishment, the researchers argued. On the one hand, the sentence is economically
costly, and on the other, it is a life-long limitation of the most precious thing to any
person: freedom. So, in some respects, it may be a more deterrent than the capital
punishment.

In 1764, Cesare Beccaria in his book "Crime and Punishment" proposed the first
idea to abolish the capital punishment, arguing that the capital punishment is cruel and
does not deter people from committing crimes [2].

!Criminal code of Mongolia 2002 // Sherloc: caiit. URL: https://sherloc.unodc.org/
cld/uploads/res/document/mng/2001/criminal_code of mongolia_html/Mongolia Criminal Co
de 2002.pdf (mata obpamenus: 01.12.2022).
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This theory is supported by many scientists such as J. Howard, M. Liepmann, E. H.
Sutherland, and Montesquieu. There are quite a few countries that have successfully
implemented the abolition of the capital punishment and the comprehensive study of
life imprisonment.

From a lexical point of view, the idea of life freedom limitation has been translated
as "Life imprisonment". The Cambridge English Dictionary defines the term as the
imprisonment of a person for a long period of time without a fixed term or release date,
or the imprisonment of someone until death. In the Black’s law dictionary, the life
imprisonment is an indeterminate sentence for an offender, and in some jurisdictions,
the offender can be released after good behavior and positive change [1].

Among the terms of Anglo-American law is the word "Life sentence", which is
similar to the basic content of life imprisonment. But the law is applied differently.
While “Life sentence” is commonly used in court section, “Life imprisonment” is used
as prison sentence or prison.

In the Criminal law of foreign countries, for example, Article 44 of the Criminal
law of the Russian Federation provides "life imprisonment", Article 33 of the Criminal
law of the People's Republic of China provides "indefinite imprisonment", and Article
38 of the Criminal law of the Federal Republic of Germany " "life imprisonment” is
legalized in Article 5.6 of the Criminal law of Mongolia as "life imprisonment". From
this point of view, the concept of life imprisonment first applies to people who commit
serious crimes, secondly refers to imprisonment in a certain place and deprivation of
personal freedom, thirdly life imprisonment as an independent type of punishment, and
fourth is coercion of deprivation of liberty, use and enjoy some kind of labor
legalization in prison.

Today, in the countries of the world, punishments that limit freedom occupy a cen-
tral place. According to scientists, the punishment of freedom is expressed in terms of
physical freedom, and it manifests itself in the form of depriving the prisoner of his
freedom, confining him in a certain place, and imposing criminal liability. On the other
hand, personal freedom has also been understood as a penalty [3].

First of all, the basic content of the punishment of liberty is the loss of liberty of the
individual. Although there are differences in the nature and methods of punishment
from time to time and from country to country, one thing in common is that each type
of punishment has a content that reflects a certain amount of pain to the criminal. For
example, the capital punishment is the life of the criminal, the fine is the confiscation
of property, and the liberties limit the freedom of the person. Therefore, the difference
between liberties and other punishments lies in the content.

Secondly, the punishment of liberty is a temporary punishment. Depending on the
circumstances of the crime, the nature of the consequences, the personality of the per-
son who committed the crime, and the mitigating and aggravating circumstances of the
criminal responsibility, it is possible to impose the punishment differently and clearly
divide it. The longer the period of imprisonment, the heavier the punishment. Time can
be different depending on the characteristics of the country and is counted in hours,
days, weeks, months and years. At the same time, time has a beginning and an end.
Time is a quantitative factor in the penalty of freedom.

Third, the penalty of imprisonment requires a specific place to serve the sentence.
Criminals are locked up somewhere so that they are cut off from the outside world.
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Fourth, the penalty of liberties cannot be applied equally to all people, and is im-
posed only on those who have committed a crime and have been found guilty by a
court. A judge exercises this prerogative within the jurisdiction of the court.

Fifth, the purpose of the punishment of freedom is to educate, correct, and enlighten
the person who committed the crime, and the prison is not only a place of imprison-
ment, but also educates and improves the person.

Imprisonment is provided for in Article 5.6 of the Criminal law of Mongolia, and in
the cases prescribed by the Criminal law, offenders shall be isolated in closed prisons
and sentenced to life imprisonment. After a person sentenced to life imprisonment has
served 25 years, the court shall decide whether to release him or not, taking into ac-
count the circumstances of the crime, the nature of the damage and injury caused and
the character of the offender. If the offender is not released, it is revisited every two
years. It is stipulated that those who commit crimes under the age of 18 shall not be
sentenced to life imprisonment. In the Mongolian Criminal law, there are 15 offenses
punishable by life imprisonment.

The content of life imprisonment is not the concept of imprisoning criminals for
life/until death/. Whether the most severe punishment of life imprisonment is imposed
on criminals is different from other crimes of this type, and whether there is a situation
that stipulates the most severe criminal responsibility, the court should make a conclu-
sion. Determined by law.

In other words, it is necessary to assess whether the circumstances of aggravating
criminal responsibility detailed in the Criminal law are established. Reform in the area
of criminal justice is an urgent priority, with a flexible reform of the criminalization
and sentencing policy regime based on humanitarian principles.

In accordance with accepted principles of international law, Mongolia abolished the
capital punishment and legalized life imprisonment, resulting in the following social,
political, moral and legal changes.

First, a legal framework has been established to enable every Mongolian citizen to
enjoy the basic right to life.

Second, the case where the violated rights of a person sentenced to death cannot be
restored is deleted.

Thirdly, the abolishment of the capital punishment in Mongolia conforms to the
trend of abolishing the capital punishment in the world and becomes an important step
in developing relations and cooperation with other countries.
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Aunnomayus. Cronetusi Ha3aja, korna (GpopMHUpPOBANUCH IEPBBIE TOCYJapCTBa, BAXKHOW CO-
CTaBJISIOLIECH TOCYIapCTBEHHOM MOMUTUKY Oblta cMepTHast Ka3Hb. OOBIYHO HCTIONH30BAIOCH
JUIsl HaKa3aHMsl 0CO00 OINACHBIX MPECTYIMHHKOB, COBEPUIMBIIMX TaKHE NPECTYIUICHHS Kak
OyHT, IPEeaTesIbCTBO POJHMHBI, 3aT0OBOP MPOTHB rOCYJapCTBEHHON BIACTH, M yOuiicTBo. Bee
9TH JISSIHUS PAcCMATPUBAINCh Kak IpecTymuieHus npotuB Bewnoro Cunero Heba, Hapon
BHJEI B 3TOM CIIPABEUIMBOCTb. TpaguliMOHHO MOHTONIBCKOE TOCYAapCTBO MIMPOKO MPHMeE-
HSUIO CMEpPTHYIO Ka3Hb, 3aIlMINAs TAKUM 00pa3oM TOCYAapCTBO W PENHUTHO3HBIE W HAIHO-
HaJIbHBIE YCTOU.

[epBrIit crienHMaIbHBIN yTrOJIOBHBEIM 3aK0OH MoHTONMMu ObUT mpHHAT B 1926 T., B KOTOpOM
OblIa MpeAyCMOTpEeHa CMepTHasi Ka3Hb — paccTpei. M3MeHeHHs B YrOJIOBHOM KOJEKce,
BHeceHHbIe B 1934 rony, 3akpenuiy, 4To cMepTHas Ka3Hb HE IMPUMEHSAETCS K HeCOBEpILECH-
HOJIETHUM U K 6epeMeHHbIM keHInHaM. [Jomonnenus k YK Monronuu ot 1961 ycrtaHoBH-
JI 0COOBIN PEXXUM IPUMEHEHHUS YTOJIOBHOI'O HaKa3aHUs, B TOM YHCIIe CMEPTHOW Ka3HH, JIU-
1am, crapiie 60 et u muaame 18.

YTrOon0BHBIA KOAEKC, NMPUHATHIA IOC]IE INPUHATHS HOBOM NEMOKPAaTHUYECKON KOHCTUTYLUH
Monronuu 1992 rona, 3HaUUTENBHO PACLIMPUII NEPEUEHDb ACSIHUN, COBEPIICHHUE KOTOPBIX
MOIJIO MOBIEYb NPUMEHEHHE CMEpPTHOW KasHH. [lomMuIIOBaHWE ABISETCA NPEPOraTHBON
ITpesnnenta MoHroOMMM M 3aMEHSETCS JHIIEHHEM cBOOOABI HA cpok 30 mer. Monromus
BHECJIa TIOTIPABKH B CBOW YTONOBHBIN 3akoH B 2015 romy, 9TOOBI OTMEHHUTH CMEPTHYIO
Ka3Hb. JTO M3MEHEHHE COOTBETCTBYET MHUPOBBIM TEHACHLMAM. BMecTe ¢ TeM mpemycmoT-
peHa ee 3aMeHa NOXH3HEHHBIM 3aK/II0OYeHHEM. B ropunndeckoil tutepaType BBICKa3bIBAIOT-
Cs pa3IUYHBIE MHEHUS O CYIIHOCTH IOKW3HEHHOTO 3aKJIIOYEHHs, IPUHIIUIHNAIBHbBIC OTIIH-
YU JIMIICHUS CBOOOBI M TFOPEMHOTO 3aKIIIOYCHUSI.

Kniouesvie cnosa: yroioBHas MOJHUTHKA, YTOJOBHOE NPAaBO, MPECTYNHHK, MPECTYIUICHHE,
Haka3aHue, CMEPTHas Ka3Hb, OXKU3HEHHOE 3aKIII0UEHHE, JIMIICHUE CBOOOIBI.
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