



















































































































































































































































































































































































































































































































































































































































































BECTHHK BYPATCKOI'O TOCYJAPCTBEHHOI'O YHUBEPCUTETA 2/2014

TENILCTBO M yKa3all, 4TO IpHOOpeN JaHHYI0 aBTOMAIINHY Ha Tepputopun Poccuiickoit @enepanun y rp. MiBanosa 1.B.,
nocite vero pacramoxxui ee 10 oxraopst 2007 r. B AntaHOynarckoM OTJeieHu: TaMoXHH Mounromuu. OpHako, corac-
HO YCTAHOBJICHHBIM CBEJECHHUSAM U3 POCCUICKON TaMOXXHH, rpakaaHuH Monronuu b. ITypas B 2007 rogy poccuiicko-
MOHI'OJIbCKYIO TPaHMIly He epeceKal.

Kpome Toro, corimacuo ganaeiM MBI/ MB/] o Pecniy0svke Bypstus, yka3aHHOE CBHIETEILCTBO O TOCYIapCT-
BEHHOM perucTpaly TPaHCIOPTHOTO cpeicTBa Ha ums Meanoa M.B. B Poccuiickoit deneparuy He BBIAABAIOCH, 110
JIAaHHBIM aJIpeCHOr0 OIOpPO YKa3aHHBIM aJipec He CYLIECTBYET W JAHHBIA TpaKJIaHWH He 3HauuTcs. Takum oOpazom,
npeabsBiIeHHOe rpaxaaHuHoM Monromuu b. IlypaBom poccuiickoe CBUAETENHCTBO O TOCYAAPCTBEHHON pErucTpaluu
TPAHCIIOPTHOTO CpejcTBa Ha aBToMammHy Mapku «Toyota Land Cruiser» Ha mmsa MBanosa W.B. sBnsercs momnmensb-
HeIM. Briocnencteum rp. b. I1ypas npoman nanuyto apromanmuy «Toyota Land Cruiser» napyromy rpaxaanuHy MoH-
rojuu JI. Msirmapcypany.

B nenax mompoca B kauectBe cBuzeteneil rpaxkaan Monronuu JI. Marmapcypsna u b. IlypaBa, a Takxke U3bATUS
noxuiieHHo# apromamunabl Mapku «Toyota Land Cruiser» Bo3HHKIIa HEOOXOAUMOCTD ITPOBENICHHS CIIEACTBEHHbBIX JIeH-
CTBUM Ha TeppuToprur MOHroIuu.

Ha ocnoBanuu EBporneiickolf KOHBEHIIMM O B3aUMHOM NPaBOBOM ITOMOIIU IO YTOJIOBHBIM jAenaM oT 20 ampens 1959
r. u JloroBopa mexnay Poccuiickoit @enepareit 1 MoHronueit o mpaBoBoi MOMOIIM U IMPAaBOBBIX OTHOIIEHHSX IO Ipa-
KIAHCKUM M YTOJIOBHBIM sienaM ot 20 anpenst 1999 r. Obun npon3BeieHb! CISICTBEHHBIE ICHCTBUSL.

JlocTaTouHO aKTyaJabHBI HapyIICHUS NPH MEPECEUCHNN TaMOXKEHHOM IpaHUIlbl, B YACTHOCTH, BBO3€ 3aIPEIIEHHBIX
toBapoB. K mpumepy, rpaxkaanud Monromun CapasHsHaopk TyHramarraMup ObITaICS HE3aKOHHO BBE3TH JKEIYHOK
(py0eIr) KpyITHOTO POraToro ckora BecoM 8,78 Kr U MO3bI C HAYMHKOHN U3 Msica BecoM 4,84 kr. B cooTBeTCTBHU ¢ MO
2 m. 2 cr. 355 TK TC 3TH TOBaphl MOISKAT TAMOKCHHOMY JIEKIIAPUPOBAHUIO B MUCHMEHHON (DOpMe B MacCakKUPCKOM
TaMOkeHHOM nexnapanud. [To gakry HenexknapupoBanus rpaxaaHnnHoM Monroaun CapasHaagopkem TyHramarramu-
poMm ToBapoB I'TU OCTII tamoxennoro mocra JKJIIIIT Haymku A.W. CamotinossiM 2 ¢eBpans 2013 r. Bo30ykIeHO
JIeNio 00 aJMHHUCTPATUBHOM MpaBOHApYIIeHHH 1Mo 4. 1 cT. 16.2 KoAIl Poccun.

AHanu3 npaBoOHAPYIICHUH, COBEpIIaEMbIX IpaxkaanaMu MoHronmu Ha tepputopurt CHOHPCKOro QenepasbHOro OK-
pyra, mokasai, 4To HauboJee 4acTo BCTPEUAIOTCS aJAMUHHUCTPATHBHBIE IMPABOHAPYIICHUS: ITOCATAIONINE Ha 3[J0POBbE,
CaHUTAPHO-ITHIAEMHUOIOTHUECKOE OJIAronoIydne HacelleHHs W OOLIECTBEHHYI0 HPAaBCTBEHHOCTb, aMUHHCTPATHBHbBIE
MPpaBOHApPYLIEHUsT B O0JIACTU OXPaHbl COOCTBEHHOCTH, OKPY)KAlOLIEH MPUPOAHOW Cpelbl U MPUPOAONOIL30BaHUS, B
MIPOMBIIIJICHHOCTH, CTPOUTENBCTBE U SHEPIeTUKE, B CEILCKOM XO03SICTBE, BETEpUHAPUHN U MEIHOPAIMH 3eMellb, aIMU-
HHUCTpaTHBHBIE IPABOHAPYILIEHHSI Ha TPAHCIIOPTE, B 00JIACTH TOPOXKHOT'O IBU)KEHHS, B 00JIACTH MPEANPHHUMATETHCKON
JIeITeIbHOCTH, (DMHAHCOB, HAJIOTOB, COOPOB, PHIHKA IIEHHBIX OyMmar, HapyIIeHHs] TAMOKEHHBIX MPaBWIl, B 00J1aCTH 3a-
LIUTHI TOCYJapCTBEHHOW TPaHUIBl U OOecrieueHnsl pexkuMa MpeObIBaHNsI MHOCTPAaHHBIX IpakJaH Ha Tepputopuu PO,
HKOJIOTMYECKHE TIPAaBOHAPYIIEHHS, & TAK)Ke IIPABOHAPYIICHHSI B 00JIACTH TOPTOBJIH M (DUHAHCOB | T.II.

Cpenu yroJoBHO HaKa3yeMbIX NESHHH paclpOCTPaHEHbI MPECTYIUICHUS IIPOTHB COOCTBEHHOCTH, TaK)KE OTMEYEHBI
MIPECTYIUICHHS B cepe OXpaHbl OKPYXKAIOIIeH Cpeibl; IPeCTYIUIeHHS B cepe 6e30MacHOCTH JOPOKHOTO ABHKEHUS U
MOpPsIIKa UCIIOJIb30BAaHUsI TPAHCIOPTHBIX CPEACTB U Ip.

B nacrosiee BpeMs UAET NpoLEecc KOHCOMUAALUN ITHUYECKUX MPECTYIHBIX TPYI C POCCHICKUMH pernoHaIbHbI-
MU TPECTYIMHBIMH TPYNITUPOBKaMu. MHTepHaIMOHaIbHAS KOOMEpalHs IPECTYITHOCTH O0yCIOBHIa OOJbIee pacipo-
crpaneHne B CHOMPCKOM (eliepallbHOM OKPYTe TaKUX CIEeHU(PHIECKUX MPECTYIUIeHNH, KaKk KOHTpabaH/1a HApKOTHKOB,
0O0ETIPUIIACOB U OPYXKHSI, TOPTOBJISI MAIOJIETHUMH JIETHMH, BOBJICYEHHE B TIPOCTHTYIINIO KEHIIMH U JIETEl, pacipocTpa-
HEeHUe MopHorpadyy, Kpaxka 1 BEIBO3 33 PyOe)K HCTOPUYECKUX M KYJIBTYPHBIX IIEHHOCTEH U T.JI.

B nccnenoBaHusax U3BECTHOIO MCCIIEOBATENS TPaHCHAIIMOHAIBHOM npecTynHocTH A.JI. Penenkoil otmedaercs no-
MUHHPYIOIIasl TCHICHIUSA CMCIICHHUS MPECTYITHON nesATeabHoCTH KuTakckux OINl' w3 o0IeyroaoBHOW B 3KOHOMHUYE-
ckyto chepy [9, c. 53]. [TogoOHas TeHACHIUS 00HAPYKUBACTCS M IPU UCCIICAOBAHUH MPECTYITHOCTH TpakaaH MOHI0-
iy Ha TeppuTopun Poccuiickoit @enepanuu B nmocneanue roapl. [IpoBeneHHbIN aHaTU3 MO3BOJISIET, C OHONH CTOPOHBI,
c/IenaTh BBIBOJI O PEATbHOCTH Yrpo3sl s Cubupckoro denepaibHOro OKpyra, IpeXkKae BCero, B 9KOHOMHUYECKOH (He-
3aKOHHBIH BBIBO3 CBHIPbSi M CTPATErMYECKHX PECYPCOB; HABOJHEHHE CTPaHbl KOHTPAOAaHIHBIMH TOBAapaMHU LIMPOKOTO
MOTpeOIeHus ), B OJIMTUYECKON (YCTaHOBJIEHHE TECHBIX CBSI3EH C KOPPYMITMPOBaHHBIMA YHHOBHUKAMU U IIPOHUKHOBE-
HHE, TAKUM 00pa3oM, B PAaBOOXPaHUTEIbHBIE CTPYKTYPbI, OPTaHbl BJIACTH U YIPABJICHHs) U COIMANBHOM cdepax (cpa-
IIMBAaHUE C POCCHHCKMMHU OPTraHW30BAHHBIMH IPECTYIHBIMHU T'PYIIIAMH, OCJIOXXHEHHE KPUMHUHOTEHHOH OOCTaHOBKH,
YCUIJIEHHE COLMAJIbHON HANPSDKEHHOCTH M T.11.), @ C IPYrOi — BBIICIIUTD HEKOTOPHIE MPOOJIEMBI M BEIpa00TaTh MPEAsIo-
YKEHUS TI0 CHIKEHUIO YPOBHS NPECTYIHOCTH MUTPAHTOB B IIEJIOM.

O/HAaKO CYIIECTBYIOIIME MPOOCIBI B YTOJIOBHOM 3aKOHOIATeNbCTBE Poccuiickoit @enepanuu, Kuras u MoHromuu,
OTCYTCTBHUE B PsiJie PETHOHOB CIIEIHaIH3UPOBAHHBIX MOApa3JeieHuii Mo 0opsOe ¢ MPeCTYNHOCTBIO, CBA3aHHOW C MH-
rpaHTaMHu, IpOOENbl B TEOPHU U TPAKTHUKE NPEAYIPEKICHUS PECTYITHOCTH, HEJOCTATOYHAS KPUMHHOJIOTUYECcKas H3y-
YEeHHOCTh MHIPAllMOHHBIX TPECTYIUIEHHH, Ccnadoe IMOHUMaHHe WHOCTPaHHBIMH IpakIaHaMu 3aKoHonaTenbcTBa Poc-
cuiickoii Penepanu BBUAY €ro CIOXKHOM, MHOTOIUIAHOBOM, TOCTaATOYHO OBICTPO pa3BHBAIOIICHCS IOPHIMYECKOH KOH-
CTPYKLMH 3aTPYAHSIOT 3(P(PEeKTHBHOCTH COBEPLICHCTBOBAHUS Mep OOpBOBI C MPECTYIUICHUSMH MHIPAHTOB M IPOTHB
HUX.

CrnenoBatenbHO, K HanOoJiee 3HAYMMbIM, Ha HAIl B3IV, MepaM MPEAyNpexIeHNs IPEeCTyIUICHHH, COBEPIIAEMbIX
rpaxaaHaMy MOHroiauu ¥ JpyruxX NpUTpaHUYHBIX TOCYAApPCTB, MOXKHO OTHECTH COBEPILIEHCTBOBAHHE 3KOHOMHUYECKHUX
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MCp IO NpeAYNpEKACHUIO HeJIeraIbHOM MUI'paliu; IMpoBEACHUC MMOCTOSIHHOM ueneHanpaBneHHoﬁ pa60TI)I 110 NMpuemMy u
O6yCTpOI>iCTBy TPYAOBBIX MUI'PAHTOB M3 MHOCTPAHHLIX I'OCYAapCTB; CO3AaHUC B ropogax (pel"I/IOHaX) CTpaHbl HCHTPOB
10 OKa3aHHUIO HpaBOBOﬁ, TICUXOJIOTHYECKON 1 COL[PIaHLHOﬁ IOMOIIY MHOCTPAHHBIM I'paKJaHaM U JIULaM 0e3 rpaxiaaH-
CTBa, IIPU KOTOPBIX HOJIKHBI OBITE ((Teﬂe(l)OHI)I A0BEpUA», KypChbl O6y‘IeHI/IH PYCCKOMY A3BIKY U T.H. Taxxe B mpornecce
MPOBEACHUA OICPATUBHO-PA3BICKHBIX U CJICACTBCHHBIX MepOHpI/IHTI/Iﬁ 110 YT'OJIOBHBIM JI€JIaM, B036y)KI[6HHI)IM 10 (1)8.1(-
TaM COBCPUICHUA HpeCTyHJ’IeHI/Iﬁ MOHT'OJIaMH1 U TpaXaAaHaMU APYrux 38.py6e)KHI>IX CTpaH, BO3HHUKACT np06neMa SA3BIKO-
BOIo 6ap1>epa, YTO 3HAYUTCIIbHO 3aTPYAHACT paCKpbIBAEMOCTb JaHHBIX ACII. B cBs3u ¢ yueMm CUyuTacm, 4To HeO6X0}II/IMI:.I
CIICHHAJIBHBIC ITPOTPpaMMBEI B IIJIAHC MMOATOTOBKHU CIICHHUAIMCTOB HE TOJIBKO C XOPOIIHUM 3HAHUEM MHOCTPAHHBIX SA3BIKOB,
HO U C FJ'IyGOKI/IMI/I SHaAaHUSAMHA 3apy6e>KHoro 3aKOHOAATCIbLCTBA, C MOCICAYIOUNIUM HUX prI[OyCTpOﬁCTBOM B COOTBCTCT-
BYIOHIUE NPABOOXPAHUTECIIBHBIC CTPYKTYPHI.
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CPABHUTEJIbBHOE UCCJIEAOBAHUE CUCTEMBI YCJIOBHOI'O OCY KJIEHUS

Aemop npoeen cpasnumenvHoe UCCIeO08AHUe CUCMEMbL YCIIOBHO20 OCYHCOCHUS, YCMAHOGIEHUS UCHLIMAMENbHO20
CPOKA U BHEC NPEONOACEHUSL NO COBEPULCHCMBOBANHUIO KUMAUCKO20 3AKOHOOAMENbCMEd, CEA3AHHO20 C YCIOBHBIM OCYIiC-
oenuem.

Knouesvle cnosa: yciosnoe ocysicoenue, mepvl 6e30nacHoCmu, 00uecmeeHHblil KOHMpOb, UCHLINAMENbHbII CPOK.

Chen Ying-hui
A COMPARATIVE STUDY ON CRIMINAL RESTRAINING ORDER

The author has carried out a comparative study on the system of restraining order, determination a trial period, and
puts forward recommendations on the improvement of Chinese legislation concerning restraining order.
Keywords: criminal restraining order, security measures, social control, community correction, trial period.

Criminal restraining order is prohibitive obligation issued by the court for the offender, which compels the offender
to observe in a certain period and to forbid the offender to perform special action. From the perspective of other crimi-
nal legislation in other countries, many countries have regulations on this kind of system, but the names are different.
Chinese criminal law has never set criminal restraining order system, but the system is added in the Eighth Amendment
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to Criminal Law passed and taking effect in 2011. The legislative regulation is relatively simple and the rule on the sys-
tem is unsound, thus a comparative study is done by the author to provide valuable suggestions on the perfection of that
system.

I, Comparison between the Properties of Criminal Restraining Order

From the perspectives of the regulations on criminal law in various countries, the property of criminal restraining
order can be divided into following types:

1, Security Measures. Security measures is the special prevention measure regulated in the criminal law considering
the danger of actor who have carried out the unlawful act in accordance with constitutive requirements and who may
commit crime in the future . Criminal law in some countries has regarded the restraining order issued by the court to the
offender as one type of security measures. For example, Italian Criminal Code regards “Inhabitation is Forbidden in
Certain City (county or village) or Certain Province” and “Coming in and Going out of the Hotel is Forbidden” as
measures of security measures. German Criminal Code also regards “Operation is Forbidden” as one type of security
measures.

2, Qualification Penalty. French Criminal Code regulates the restraining order issued by the court to the offender as
qualification penalty. For example, prohibition of driving certain cars, prohibition of certain job or social event, removal
of participation in public project and prohibition on public fund-raising all belong to the type of qualification penalty
related in legislation.

3, Testing Regulation on Non-custodial Penalty. Two circumstances are regulated as the testing regulations on non-
custodial penalty in criminal restraining order: the first is the testing regulations on probation. Russian Federal Criminal
Code regulates the prohibition of going to certain places as a kind of obligation that orders the offender to perform in
the sentence of probation the court; the second kind is the testing regulations on the probation and surveillance. In cur-
rent Chinese criminal law, criminal restraining order belongs to probation and surveillance system, which is an organic
component of testing and examining the probationer and public-controlled criminal. Offender not only have to observe
the generalized regulations in criminal law in the period of surveillance and probation testing, but also have to abide by
the specific prohibitive obligation issued by the court in the sentence, thus the supervising is strengthened of these two
kinds of offender.

II, Comparison between the Content of Criminal Restraining Order

The content of criminal restraining order can be generally summarized as the following three types:

The first is the prohibition of going to certain places. For example, it is regulated in the third clause (C) item in the
first section of B part in chapter five of American Sentencing Guidelines that one of demonstrative conditions of prohi-
bition examining is that “the defendant is not allowed to going to the places where illegal drugs are sold, used, spread or
controlled or other places the court has appointed” [1]; The second is prohibition on certain activity. For example, it is
regulated in the 131-34 clause in French Criminal Code the penalty of contracting public project, which means that the
defendant is directly or indirectly forbidden in any contract for a construction project which is established by the nation,
national public organization, local administrative department and its united group, and local public organization as well
as the rented contract established by the nation, local administrative department or its united group and the enterprises
controlled [2]; The third is the prohibition on meeting specific people. For example, it is regulated in the German Crim-
inal Code that harmful association is prohibited. According to the C item in fifty-sixth clause that of the code, the court
is able to give the following instructions to the offender sentenced to probation that association with the specific person
or group which may provide another chance or tempt is prohibited, and employment, training or accommodation are
also prohibited [3].

From the regulations in various countries, some countries have regulations on these three aspects, while some coun-
tries only regulates on one of the three aspects or several aspects of these three aspects.

II1. Comparison between the Enforcement Mechanisms of Criminal Restraining Order

In the countries that regard criminal restraining order as security measures, due to the basis of applying security
measures-personal dangerousness is a dynamic conception, therefore, to ensure the correct grasp of the personal dange-
rousness of the offender, different countries have regulated the examining and testing procedure in the implementation.
If the personal dangerousness of the offender is not consistent with the punishment being implemented, then the offend-
er may be handled leniently or the way of punishment may be changed or the implementation may be postponed. Ac-
cording to the regulation in German Criminal Code and German Law of Execution of Punishment, for those who are
suitable for the prohibition of operation, after the expiration of the 1 year legal minimum deadline of the execution of
prohibition of operation by court, if there reason to believe that the actor does not have the danger of implementing se-
rious unlawful act, the court can postpone the execution of the prohibition of operation. In the period of postponing the
execution, instructions can be given to the punished people by the court which especially should assign the helper for
the testing for the punished people. If the punished people stand the test, the court can announce the end of the execu-
tion of punishment; if not, the court repeals the postponing of execution and executes the prohibition of operation.

In the countries that regard criminal restraining order as qualification penalty, the execution of criminal restraining
order abides by the execution rules of qualification penalty. Different countries generally have execution system of qua-
lification penalty. For example, in French Criminal Code, there is execution system which contains two qualification
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penalty, the first is common system of probationary suspension and the second is rehabilitation system which includes
legal rehabilitation and judgmental rehabilitation.

In the countries that regard criminal restraining order as component of non-custodial penalty, the people sentenced
to criminal restraining order are supervised by criminal restraining order proceeded by specialized nation authorized
organization. The supervision on the people with special qualification and identification is implemented by special de-
partments regulated by the law. For example, it is regulated in the Russian Federal Criminal Code that the supervision
on the military probationer is implemented by the commanding personnel in the force or the office. It is regulated in the
Chinese criminal law that the criminals who are suitable for surveillance and probation shall implement community
correction. Therefore, the community correction organization is the one that implement criminal restraining order, but
public security organization is the one that punish the probationer who has break the criminal restraining order but the
details of the case are not serious.

IV, Comparative Analysis

(I) Conclusion of the Comparison

Due to different properties of criminal restraining order in different countries, the application and regulation are also
different: the first is the difference in the form of legislative regulation. In the countries that criminal restraining order is
regarded as security measures and qualification penalty, based on the principle of legalization of security measures and
conviction principle in criminal law, the content of criminal restraining order is regulated in legislation. But in the coun-
tries that regard criminal restraining order as the rule of probation and surveillance, the content of criminal restraining
order is not listed in the clauses, which is decided by the judge in the sentencing according to the specific situation of
the offender; the second is the difference in the foundation of punishment. There are differences in the reasons of appli-
cation between security measures and criminal penalty. Reason for punishment in security measures is not the crime the
offender has committed, but the possibility of committing the crime in the future. Thus it adopts personal dangerousness
of the offender as the criteria of judgment. Though security measures are only a kind of special prevention measures in
nature, this kind of measure can not only achieve the goal of preventing actor from committing the crime again, but also
develop the perfect personality of the punished people [4]. And qualification penalty as one type of criminal penalty, the
foundation of application is mainly the offense committed by the actor; the third is the difference in the range of appli-
cation. In the countries that regard criminal restraining order as security measures, the objects applied are the wildest,
but in the countries that regard it as non-custodial penalty, the objects applied are the least wild. Therefore, compara-
tively speaking, the advantage of defining the quality of criminal restraining order as security measures is obvious be-
cause it has the merits of prevention and universality, which is not only consistent with the nature of criminal restrain-
ing order, but also favorable for the performance of its function.

Though the names of criminal restraining order are different in various countries and the specific content, property,
executing mechanism are also different, but the similarity is obvious: the first is that criminal restraining order can only
be issued by the court according to the law. Criminal restraining order is the restriction or deprival of certain obligation
of the offender, therefore, the regularities are issued by the court of different countries to ensure the accuracy of applica-
tion and the human right of the people applying the order; the second is that the regulation and application of criminal
restraining order are mainly based on the demand of special prevention. According to the specialty of offender itself, the
measures of restricting and depriving specific right are taken to promote the reform and education, which emphasizes
protecting the security of society.

(ID Inspiration from the Comparison

By comparing the regulations on criminal restraining order in various countries, valuable inspirations can be ob-
tained: the first is that criminal restraining order is regarded as component of surveillance and probation system in Chi-
na. Comparatively speaking, the scope of application is very narrow which can only be applied to the controlled offend-
er and probationer in the non-custodial criminal. This has no doubt limited the function of criminal restraining order.
Even though China has limited criminal restraining order in the application of non-custodial offender, it can also be
applied to the paroled offender and offender executed outside prison and other non-custodial offender. Thus the crimi-
nal restraining order can play its role in wider field to realize the effect of safer country and better social order; the
second is that whether criminal restraining order is regarded as one part of security measures, qualification penalty or
the applying principle of non-custodial penalty, the legislative regulations are clear, specific and meticulous, while the
executive mechanism of criminal restraining order has some deficiencies. According to the regulations on China’s crim-
inal law, the criminals who are sentenced to surveillance and probation are required to conduct community correction.
And the community correction organization is the executive organization of criminal restraining order. But the punish-
ment for the offender for escaping from surveillance and leaving out surveillance that break the regulation of communi-
ty correction is in the charge of public security organization. China is a country with a large population and vast territo-
ry, leading to the weak control of people. Besides, the community correction organization is not perfect, thus, the im-
plementation of criminal restraining order is the central issue of Chinese criminal restraining order. It is necessary for
China to take reference from the beneficial experience of implementing criminal restraining order in foreign countries
and further improve the implementation of criminal restraining order to receive ideal effect of the implementation of the
system and achieve the anticipated goal.
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OTEYECTBEHHBII CTPAXOBOM PEIHOK
U MMOBBIIIEHUE 3®®EKTUBHOCTHU NPOTUBOJAENCTBUS
MOHIEHHHUYECTBY B COEPE CTPAXOBAHUA

B cmamve paccmampusaromes npobnemvl, C833aHHbIE C KPUMUHATUZAYUET POCCULICKO20 CHIPAX08020 DbIHKA, U He-
KOmMOopble HanpasieHus nogbluenus IQh@ekmusHoCmu 0esimenibHOCMU NPA8OOXPAHUMENbHBIX OP2AHO8 N0 PACCe008d-
HUI0 Hauboiee pacnpocmpaHeHHbIX CnOC0006 MOULEHHUYeCmBd 8 cihepe cmpaxosanus

Knrwouegsle cnosa: cmpaxogoii pulHoK, NpecmynieHus 8 cgpepe cmpaxo8anusi, MOUEHHUYECB0, KPUMUHATUCMUYe-
cKoe obecneuenue, KPUMUHATUCIIUYECKAsl KI1ACCUDUKAYUS, UCTIOYHUKY KPUMUHATIUCIUYECKOU UHpopMayuu.

R.N. Borovskikh, A.V. Chumakov

NATIONAL INSURANCE MARKET AND IMPROVEMENT
OF COUNTERACTION EFFICIENCY IN THE SPHERE OF INSURANCE FRAUD

The article considers the problems of Russian insurance market's criminalization and some ways of improvement
the law — enforcement structures’ efficiency in the investigation of the most widespread methods of fraud in the sphere
of insurance.

Keywords: insurance market, crimes in the sphere of insurance, fraud, criminal security, criminal classification,
sources of the criminal character information.

B cooTBeTcTBHM € JEHCTBYIOIUM OTEYECTBEHHBIM 3aKOHO/IATEIHLCTBOM CTPAXOBOE JIENO HE SIBIISETCS BUAOM TIpe-
MIPUHUMATENbCKON AEATETHbHOCTH, XOTs Je-(hakTo o0siafiaeT BCEMH MpHU3HaKamu rocienHei. C yd4eToM 3TOro MOXKHO
yTBEPKIaTh, YTO B HACTOsIIEE BPEMS JOMHHUPOBAHUE OW3HEC-KOMIIOHEHTHI B HAIIMOHAILHOM CTPaxOBaHHH SIBJISIETCS
a0COJIFOTHBIM, TPUYEM TaKTHKA JEATEIBHOCTH POCCHHCKMX CTPaXOBIIMKOB HA COBPEMEHHOM JTalle COCTOUT B HapallU-
BaHHH O0BEMOB MPOJIAYK CTPAXOBBIX ITOJIHCOB.

OO1u1ecTBeHHAasl OMACHOCTh YKa3aHHOW TEHIEHIUI 00YCIIOBIUBAETCS TEM, YTO JaHHBIH SKCTEHCUBHBIH MYTh Pa3BH-
THSI CTPAaXOBOM KOMITaHWH, HE TPUIAIOIIEH JOJKHOTO BHUMAHUs Ka4yeCTBY CBOET'O «CTPaxoBOroy» mopTderns, He mpo-
THO3HMPYIOIIEH PUCKU CBOEH BO3MO)KHOW HEIIIATE)KECITOCOOHOCTH | T.J., HEM30EXKHO BENET K Kpaxy CTPaxOBIIHMKA U,
KaK CIIE[ICTBHE 3TOT0, CEPbE3HBIM MMYIIECTBEHHBIM MOTEPSIM €ro KINEHTOB — cTpaxoBareneil. Cieayer MOMHUTh, YTO
yiep0 cTpaxoBoe KOMITaHUH — 3TO yIIepO, MPexk/e BCETo, €€ KIMEHTOB.

SIpkuM pUMEPOM CKa3aHHOMY SIBJISIETCSI CUTYalusl, BOSHUKIIAS B CBSI3U C OT3BIBOM JIMIICH3UH Y CTPaXOBOM OpraHu-
sammu «Poccus», paboraieit Ha peiHKe ¢ 1990 roga v BXOAUBIIEH B TOI-15 CTPaXOBBIX KOMIIAHHH.

Kpax crpaxoBoii kommnannn «Poccusi» 00epHYyJCS KPYITHBIMH MMYIIECTBEHHBIMU MOTEPSIMU JJIsI BIIQJICNBIEB €€
CTpaxoBbIX MONMUCOB. Tak, cBbime 24 Thicsd KiaueHToB, nmeronmx monucki KACKO (x ciioBy, B IIepBOM TONYrOAnU
2013 roma ux mpoaaka MpUHECTa KoMnanuu 348 MiIH pyOJiei), GakTUYeCKU MOTEPSIIH CTPAXOBYIO 3aIMTY: UM OCTa-
JIOCh JIMIIb BCTaBaTh B OUepelb KPEAUTOPOB B Iponeaype OaHkpoTcTBa crpaxopuuka [8, c. 15]. TTo cermenty OCATIO,
COrJIacHO OlLlEHKaM PoccuiicKoro coro3a aBTOCTPaxOBIIMKOB, BBHIIIATH 3a «POocCHIO» M3 KOMIIEHCAIIMOHHOTO (hoHIa
cor03a MOoCTUrHYT 1,6-2,3 Mipx pyOJiel, 4To CTaHeT KPYIHEHINEeH BRITUIATOMN IO HACTOSIIEro BpeMenu [8, c. 15].

Crnenyer OTMETUTD, YTO IPOOJIEMBI Y CTPaXOBIIMKA BO3HUKIIM HE OTHOMOMEHTHO. JIulieH3us Obljia MprOCTaHOBJIEHA
B okTsi0pe 2013 roma, Ho eme B aBrycte 2012 roma LIb P® coobmian o Hannunu «(pUKTUBHBIX)» aKTHBOB Ha OailaHce
komitanuu. Cpenu Ipyrux npoOJieM peryssitTopoM otMedanuchk U yrepsiaabie nonuckl OCAT'O (B 2013 roxy — mopsinka
200 000 GmankoB). Panee murensuio crpaxosiuka (Toiabko mo OCAI'O) mpuocTaHaBiIUBaIM ABaKIsl — B HtoHe 2009
rona u Mae 2012 roga, HO BO30OHOBIISUIM KaXKABIH pa3 Imociie OOemaHuii aKIMOHEPOB OKa3aTh (PMHAHCOBYIO ITOMOIIb
KommaHui [8, c. 15].

Kak BHIHO, «CUMIITOMBD) TPSAIYIIEH KaTacTpodbl KoMmraHuu «Poccus» ObLIM MOHSATHBI IS OPTaHOB CTPaxOBOTO
HaJ/i30pa 3aJI0JITo JI0 Kpaxa, M IPH 3TOM CO CTOPOHBI PETYISATOpa HE ObUIO NPUHATO aJI€KBATHBIX MPEIYyNpEANTEIbHBIX
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CTBY B cpepe crpaxoBaHus

Mep. B pe3ynbrare 4ero MHOrMe aBTOBIAJIEIIBIBI CTANIN KEPTBAMH, MSITKO T'OBOPS, HETOOPOCOBECTHBIX JEHCTBHUI TOII-
MEHE/DKEPOB CTpaxoBoi kommnaHud. [1o cyTH, Takue NEHCTBUs BIIOJHE COMOCTABMMBI C MOUIEHHHYECTBAMU IO THITY
«(pUHAHCOBBIX TUPaAMHUI.

BMecte ¢ TeM ¢ mo3unumii AeicTByONIECH B HacTosimee BpeMst ¢T. 159.5 YK P® «MomeHHHYeCTBO B cepe cTpaxo-
BaHUs» MOAOOHBIE JIETHUS TON-MEHEIDKEPOB CTPaXOBBIX KOMIIAHUI HEBO3MOXKHO KBAIM(HUIUPOBATH KaK MOIICHHUYE-
ckue. [To cMbICITy 3aKOHa, IMCIIO3UIMEH COOTBETCTBYIONIEH HOPMBI OXBATBHIBAIOTCSI MOIICHHMYECKHE ISHCTBHS JIUIIb CO
CTOPOHBI CTpaxoBaTeJe U WHBIX YYaCTHUKOB CTPaXOBBIX OTHOLICHUH, NMEIOLIHE 1ETbI0 IPOTHBOIPABHOE 3aBIIaICHHE
CTpaxoBOW BBIIUIATOH JINOO IMONTYYEHHE €€ B 3aBBIILICHHOM pa3Mepe. Takoro pona «oJHOOOKOCTE TOJOKEHUH CTaThu
159.5 YK P® ormeuena B HayuHOil mutepatype [4, ¢. 14-15].

Be3ycnoBHO, 3aTpYIHUTENEHOCTh YTOJOBHO-TIPABOBOM OIEHKH JNEHCTBHH PYKOBOJCTBA TaKUX «MBUIBHBIX ITy3bI-
pei», kKaKk cTpaxoBas Kommnanus «Poccus», HUCKOJIBKO He BIIHMSET Ha XapaKTep M CTEHeHb MX OOIIECTBEHHOH OMacHO-
CTH, KOTOpasi, KaK rojiaraem, 0ojiee 4eM JIOCTaTOYHA TSl KpUMUHAIU3AIUY TaKUX JACsSTHHH.

OTHOCHUTEIBHO CKa3aHHOTO OCHOBHAsl MpoOJieMa BUIUTCS HE CTOJBKO B YrOJOBHO-TIPABOBOM OIIEHKE COAESHHOTO
KaK KOHKPETHOTO IIPECTYIUIEHHs, CKOJIBKO B HEAI(P(EKTUBHOCTU CPENCTB BBIABJICHUS, PACKPHITUS M PacCIeIOBaHUS
MIpECTyIUICHUH B cepe ctpaxoBaHus. [IpoBoauMele ncciaeqoBanus [2] MOKa3bIBaIOT, YTO OTEUECTBEHHOE CTPaXxOBaHUE
Ype3BBIYAHO «UH(UIIMPOBAHO» KPUMHUHAIBHON NEATEIBHOCTHIO MPOQECCHOHATIBHBIX YUaCTKOB CTPaxoBoro Ou3Heca,
KOTOpasi HOCUT XOpOLIO 3aKaMy(QJIMPOBAHHBIA XapaKTep, MACKUPYsS YTOJIOBHO HakKa3yeMble AESHHS MO BHUAOM Ipax-
JTAHCKO-TIPABOBBIX JEIUKTOB. B CBsI3U ¢ 3THM elie pa3 NOBTOPUM: 0c000€ 3HAUCHHUE ISl IEKPUMHUHAIA3AINHA OTE4eCT-
BEHHOT'O CTPaxOBOTr'O JIeIa B HACTOsIIEE BPEMs IPUOOPETAIOT BOIIPOCHI OBBIIEHHS 3()()EKTHBHOCTH BBISBICHHS, pac-
KPBITHS ¥ PAacciieIOBaHUsI TIPECTYIUIEHHH B c(hepe cTpaXxoBaHUsl.

[Tonnmanue Toro, 4To 0003HAUEHHAS IPOOJIEMa OTHOCUTCS K ITPEAMETHOH 00IacTi KPUMUHAIMCTHKH, AUKTYET He-
00XOIMMOCTh KPUMHHAJTUCTHYECKOH Kilacch(puKaluy npecTyruieHui B cepe cTpaxoBaHUs.

B KpUMUHAIHCTHYECKOH JHUTEpaType MPECTYIHBIE MOCATATENbCTBA B Cepe CTpaxoBaHMs KIaCCU(PUIUPYIOTCS MO
KPHUTEPHIO CyObEeKTa MMPECTYIHOM JIESTEIbHOCTH Ha CIIEAYIOIIE KPYITHBIE TPYIIbI PECTYIUICHHH:

1) mpecTymnHbIe TOCITaTENbCTBA CTPaxoBaTeseH, 3aCTpaX0BaHHbIX JIUII, BBITOIONPHOOpeTaTENeH;

2) MpeCTyIHBIE TOCATaTENbCTBA COTPYAHUKOB CTPAXOBBIX OpraHH3allnii, CTPaXOBBIX ar€HTOB M MHBIX IIOCPEIHHUKOB
B c(hepe CTpaxOoBaHUs;

3) mpecTyIHbIE MOCATATENILCTBA PYKOBOAMUTENEH M MHBIX BBICOKOIIOCTABIICHHBIX COTPYIHHKOB CTPAaXOBBIX OpraHH-
3amuii [7, ¢. 296].

OTHOCHUTEJIBHO MEPBOH TPYNIIBI MOCATATEIBCTB MPUCYTCTBYET IOHMMaHHE TOT0, YTO TaKHe JEsSHHs, KaK IPaBwIo,
COBEPIIAIOTCS CTPAXOBATEISIMU — (QU3NYECKUMH JIMLIAMH, HEPEIKO B COYYaCTUH CO CTPAaXOBBIMU areHTaMu U APYrUMHU
COTPYJHHKaMHU CTPaxOBOH OpraHu3aluy, a TaKKe KOHCYJIBTaHTAMHM, SKCIEPTaMH, OLEHIIMKAMH, COTPYIHHKaAMHU
I'MBAJ. Ipu aTom yriepO npUYHHSETCS CTPaxOBIIMKY. BTopas rpymmia, oueBHIHO, SBIsET COO0M Pa3HOBHIAHOCTH KO-
HoMmHueckux adep. Takue npecTymieHust CBOAATCS K OJHOMY — JDKMBOMY OOCIIaHHUIO JAEPIKATEI0 CTPaXOBOro IMOJIHca,
YTO KOMIaHUSI CBOEBPEMEHHO BBIIUIATHT KOMIIEHCAIMIO TIPH HACTYIUIEHUH CTpaxoBoro ciydas. [locnenHss xe rpymma
MIPECTYITHBIX ITOCATATENLCTB B Cepe CTPaxOBaHUsI O3HAYaeT 0OMaH CO CTOPOHBI TOI-MEHEPKEPOB CTPAXOBOM OpraHu-
3anud. B aToMm ciydae ymepO npuUuMHSAETCS KIMEHTaM CTPaxOBOM KOMIIAHWH, €€ COTPYIHHKAaM W rocylnapcrBy [7, c.
297].

KprMuHanbpHast CyIHOCT IOCIETHEr0 BUAa (TPYIIIbI) IPECTYITHBIX MOCSATATEIbCTB CBOAUTCS K TOMY, YTO ITOJ] BHU-
JIOM OTepalii CTpaxOBaHMUs MPEJCTABUTEIISIMU CTPaXOBOr0 OM3HECA PEaM3YIOTCSl Pa3JIMYHOTO POja IPECTYIHBIE 1ie-
mi. HCTpyMeHTapuii cTpaxoBoro OM3Heca UCIIONB3YeTCs B JaHHOMY Cilydae C 1Ie1bl0 BEIBO3a KaIuTaia 3a pyoex, 00-
HAJIMYUBAHUS, JIETAIU3AINH, YKIOHEHHUS OT HAJIOrOB, COBEPIUICHHS MOLICHHHYECTBA 110 TUITY «()PUHAHCOBBIX ITUPaAMHI,
XHIICHUS OFOKETHBIX CPENCTB | T.IL. [2, ¢. 558, 140-148].

B nurepatype orMeuaercsi, YTO OCHOBHBIMH CHUTYaIMsIMH, BOSHUKAIONIMMH HA MOMEHT Hayajla paccieIOoBaHUs XU-
LIEHHUH, COBEPIIAEMbIX OPraHN30BAHHBIMH MPECTYIHBIMU (POPMHUPOBAHUSIMH Ha TPEIIPHUITUSIX, SBISIOTCS: 1) Han4ne
HETJIacHOM MH(pOPMAIIH, MOCTYIAMNICH B onepaTHBHbIC moapa3aencuus MBJ], ®CB, koTtopble ¢ y4eTOM ITOCTYIIHUB-
el nHQoOpMaIMU OCYIIECTBISIIOT ONEPAaTHBHYIO MPOBEPKY, PE3YJIbTaThl KOTOPOW INPEIOCTABISIFOTCS CIEACTBHIO; 2)
MOCTYIUIeHne UH(OpMAIUK U3 TOCYAapPCTBEHHBIX U JIPYrUX KOHTPOJBHBIX OPraHOB (HAJIOTOBOW WHCIIEKIMH, UHBIX Be-
JIOMCTB, ayAUTOPCKUX (PUPM) HEMOCPEICTBEHHO B CIIEACTBEHHBIE TTOIPA3IeNieHns]; 3) IOCTYIUIeHHEe HHpOpMaIU KaK B
CIIE/ICTBEHHBIE, TAK U B ONEPAaTHBHBIC TIO/Ipa3/IelIeHUs B BHJIE COOOIIEHH JOKHOCTHBIX Jinl, CMU, n3 npyrux mucrou-
HUKOB [5, c. 735].

MOXXHO YTBEP)KAaTh, YTO CKa3aHHOE OTHOCHUTCS K MPECTYIUICHUSIM B cepe CTpaxoBOro Ou3Heca, HO U3-3a OCOOEH-
HOCTEH OTHOUICHWI CTpaxOBaHUsI TPeOYyeT COOTBETCTBYIOIIEH KOHKpETH3alMd. B 4acTHOCTH, HY)KHO OTMETHUTb, UTO
MOCIJIEIHUE TPU UCTOYHHMKA MH(POPMALIMH HEIOOIIEHUBAIOTCS IPaBONPUMEHUTEISIMH, HO MOTIIM ObI OBITH Hanbomnee 3¢-
(beKTUBHBIMH TIPH BBISIBICHUH, PACKPBITHH U PAacClieIOBAaHUHM COOTBETCTBYIOIIUX MpECTYILIeHUH. PaccMoTpuM ux moj-
pobHee.

[pencraBnsercs, yTo Haubosee pe3yIbTATHBHBIM CPEACTBOM BBISBIICHUS MPECTYIUICHUH, U300JMYEHUS] PECTYTI-
HHUKOB B c(hepe cTpaxoBoro OM3Heca sIBJISIIOTCS MHULMATUBHEIE, 1ieeHanpasieHHsie OPM u takTudeckue (orepaTuBHO-
TaKTHYECKHUE) ONEpaLUy, IPOBOJIMMBIE 10 COBMECTHOMY OOIIEMY IIaHY ONEPaTUBHO-PA3bICKHBIMU ITOPA3/ICICHUSIMA
MB/I PO (/v ©@CB P®) u cnencrBeHHbiMEu opranamMu. OPM 1 TakTHYEeCKHE OIEpalliyl TAaKOro poja Hauboee 3¢-

261



BECTHHK BYPATCKOI'O TOCYJAPCTBEHHOI'O YHUBEPCUTETA 2/2014

(beKTUBHBI MIMEHHO ISl THIIMYHBIX ONEPATUBHO-PA3BICKHBIX M CJIEICTBEHHBIX CUTYallMH Ha4aJbHOIO JTara paccieno-
BaHU (Yallle — IpeABaPUTEIHLHON IIPOBEPKH).

B coBpeMeHHBIX YCIOBHIX OCTPOW KOHKYPEHIIMU KPYITHEHIINE POCCHICKUE CTPaXOBIIUKH 3aUHTEPECOBAHBI B TOM,
YTOOBI YCKOPUTH YXOJ U3 OTPACIIN CTPAXOBBIX OpPraHU3alMi «MEJIKOro» U «CPEJHEero» 3BeHa. B ocobeHHOCTH Tex, Ko-
TOpbIE CBOUMH ITPOTUBONPABHBIMU ACHCTBUSIMU (IIPEIOCTABICHUEM JKECTPAXOBBIX YCIIYT, JEMIHHIOM H TIp.) JIHCKpe-
JTUTUPYIOT KOJUIET 110 OU3HECY U TOJPHIBAIOT PEITYTAIMIO CEPbE3HBIX CTPAaXOBIIMKOB. C y4eTOM 3TOr0 IEHHBIM HCTOY-
HUKOM MH(OPMAILMH O KPUMHHAILHOH aKTUBHOCTH Ha CTPaXOBOM PBIHKE MOT'YT CIY)KHTh COOOIICHUS TPEJICTaBUTENEH
cTpaxoBoro coodmectBa. [1oqoOHOro poma cooOIeH s JOIKHBI, B YaCTHOCTH, CUTHAIM3UPOBATh O ()aKTaxX MpOIaku
cTpaxoBbIX nonucoB. [1o coobmennsm CMIM MOXHO CyIUTh, YTO TaKOE B3aMMOJEHCTBUE ocylecTBiseTcs. Hampumep,
B 2009 romy mocie yxoja co CTpaxOBOI'O PbIHKA CTPaxOBON KOMMaHUU «I eHepalbHBIA CTPaXxOBOW aJIbSHCY» JKC-TJIaBa
Bceepoccutickoro corosa cTpaxoBiukoB U Pocctpaxnanzopa A. Koanbs oOpatuics ¢ 3anpocoM B 196 MB/I Poccuu ¢
pock00it mposecTH npoBepky B «['CA» u okaszath coneiicTBre PoccHiicCkoMy COI03y aBTOCTPaXOBIIUKOB B MOJTYYCHUU
13 KOMIIAHUH JIOKYMEHTOB JUISI KOMIICHCAIIMOHHBIX BBIIUIAT U OJIAHKOB CTPaxXOBBIX MOJHCOB [1]. AHamoruaHsM oOpa-
30M B 2012 rony Poccuiickuil cor03 aBTOCTPaxOBIIMKOB IEpeaall MPaBOOXPAHUTEIbHBIM OpraHaM JOKYMEHTHI IO XH-
mienuto o61ankoB OCAI'O y Pycckoit ctpaxoBoii TpaHCHOpTHOM Kommanuu [9, ¢. 10].

Eme oqHuM MCTOYHMKOM MHQOpMANWH, HA OCHOBE KOTOPOH MOXXHO BBISIBUTH IPECTYIUICHHE, SBJISETCS OIMYOJIHKO-
BaHHasl B CPEJICTBAX MacCOBOH MH(OpMAIMU CTATUCTUYECKas M MHAsk HHYOPMALHUS O IESITENbHOCTH CYOBEKTOB CTPaxo-
Boro Om3Heca. Hanpumep, mo naHHbIM areHTcTBa «OKCrepT PAy, B HEKOTOPBIX BHIaX MUMYIIECTBEHHOTO CTPaXOBaHUS
JIOJISL «OTKAaTOB» B (hopMe BO3HATrpaskACHHsI MEHEKEpaM, IPHHUMAIOIINM peleHust, coctaBisier 20-25% neHsl crpaxo-
Boro gorosopa [3]. ITo 1pyrum JaHHBIM, 3TOT MOKa3aTesb MOXeT AocTurath 40% cTpaxoBoi peMuH, IpUUIHUTAIOIIEHCs
CTpaxoBUIMKY [3], a MO OT/ENBHBIM BHIAM CTpaxoBaHus — U Ooiiee Toro. Takum o0pa3oM, HOBOCTHAsSI M aHAIMTHYECKas
nHpopManus B CpeiCTBaX MacCOBON MH(OPMAIINH TAKXKE MOXKET CIY)KHUTh OJHUM W3 BaKHEHIINX MCTOYHUKOB WH(pOp-
Malu JUIs 1eJIed BBISBIICHNUS, PACKPBITUS M PacCIIeOBaHuUs MPECTYILICHUH B cepe CTpaxoBoro Ou3Heca.
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B cmamve paccmampusaromesi nonsimue u npeomem ad8OKAMCKOU MAliHbl, Npedeivbl COXPAHEHUsT d080KAMCKOLUL
Matinel, ee 2apaHmul, OmeemcmeeHHOCMb d0BOKAMA 3d HAPYUEHUEe AOBOKAMCKOL MALIHbL.
Knrouessle cnosa: adsoxamckas maiina, KOHQUOSHYUATLHOCMb, Hepa32aulenue a08OKAMCKOU MAtiHbL.

S.K. Buraeva
ON ADVOCATE SECRECY

The article considers a concept and subject matter of attorney-client privilege, the scope of its protection, its guar-
antees, liability of lawyer for breach of attorney-client privilege.
Keywords: attorney-client privilege, confidentiality, non-disclosure of attorney-client privilege.

3amaua KaKaoro aJBoKaTa — OKa3aHue KBATU(QHUIIMPOBAHHOW IOPHIMYECKOW MOMOIIY OOpaTHBIIMMCS JIMLIAM, 3all[H-
Ta MX NpaB M 3aKOHHBIX MHTEPECOB. B «OCHOBHBIX MONOXEHHMSIX O PONM aABOKATOB», MPHHATHIX B Hblo-Mopke Ha
BockMoM Konrpecce OOH no npenynpexaenuto npectymienuit B aprycre 1990 roga, agBokaTsl MPU3HAHBI BaKHBIMHU
y4acTHUKaMHM OTHpaBiieHus npaBocyaus. B 11.16, 17 «OCHOBHBIX MOJNIOKEHUH. ..» IPETYCMOTPEHO, YTO KOI'/1a BO3HHUKA-
€T yrpo3a 0e30MacHOCTU aJIBOKATOB B CBSI3M C BBIIIOJIHEHHEM MMHU CBOUX (DYHKIHMH, BIACTU 00s3aHBI 00ECHEYUTh MM
HaJJISKAIIYIO 3aIIUTY.

Konekc nmoBenenus mist topuctoB B EBponeiickom coobmiectse (npunst 28 oktsi0ps 1988 roma CoBerom Kosuternit
aJIBOKATOB M IOPUINYECKUX coodmiecTB EBporetickoro corsa B CTpacOypre) OTHOCHT K CYITHOCTHBIM MPHU3HAKAM ajI-
BOKATCKOH JISITENBHOCTH O0ecTieueHne KINEHTY YCIOBHUH, IPU KOTOPBIX OH MOXKET CBOOOAHO COOOIIATh aJBOKATY CBe-
JIeHUsI, KOTOpbIe He coo0UIMI OBl APYTUM JIMLIAM, U COXPaHEHUE aJBOKATOM Kak IollydareneM HH(POPMAaIUH ee KOHpH-
JIEHITUAJILHOCTH, TIOCKOJIbKY 0€3 YBEpEHHOCTH B KOH(HUIEHIIMAILHOCTH HE MOXKET ObITh noBepus. CormacHo 1.2.3 aToro
Konexkca, 06s3aTenbcTBa, CBA3aHHBIE C KOH(QUIEHINAILHOCTEI0, HE OTPAHUYEHBI BO BPEMEHHU.

Koncturynuonssiii cyn PO B onpenenenuu ot 06 umroinst 2000 roga ykasan, 4To rapaHTHU KOH(HISHIIUATIBHOCTH
OTHOIIEHHUH aIBOKATa C KIMEHTOM SIBJISIFOTCSI HEOOXOAMMOM COCTaBIISIONICH Ha ITOIydeHHe KBaJIHU(pUIMPOBaHHON IOpH-
JIMYECKOM ITOMOIIM KaK OJHOTO M3 OCHOBHBIX ITPaB YEJIOBEKA, MPU3HABAEMBIX MEKIYHAPOJHO-TIPABOBBIMU aKTaMH (CT.
14 MexxayHapoaHOro MakTa O TPKIAHCKUX U MOJUTUYECKUX TpaBa, CT. 5, 6 EBponelickoll KOHBEHIIUU O 3alllUTe MpaB
YeJI0BeKa U OCHOBHBIX CBOOO]).

Bompoc 00 ajBokaTckoii TaiiHe SIBIISETCS TPEAMETOM HENpeKpalnaromeics auckyccuu. [Ipe3suneHT AIBOKaTCKON
nanaTel T. MockBbl [.M. Pe3Huk ykasbIBaeT, 4yTo 3Ta npodieMa BedHa, MO0 CBSI3aHa C CEep/LEeBUHOM aJBOKATCKOM Mpo-
¢eceunu [1, c. 4].

W3BecTHO, YTO MHCTUTYT aJIBOKATCKOM TaliHBI BOCXOIUT €Iie K 31moxe PuMmckoi ummnepuu. Pumisne o6o3Hauyanu
HMEHEM «aJIBOKaT» POJACTBEHHUKOB U ApYy3eH TAKYIIETrocs, KOTOPHIX OH MPOCUJI COIIPOBOXKAATE €0 Ha CY/.

B pycckoMm [0pEBOIIOLMOHHOM YTOJIOBHO-TIPOLIECCYAIbHOM 3aKOHOJATEIbCTBE AJBOKAT HA3BIBAJICA HPUCSIKHBIM
TIOBEPEHHBIM, OT CJIOB «IPUCSDKHBII, T.€. CBSI3aHHBIN IPHUCATOM, KISATBOU, H «IIOBEPEHHBII» — JIUI0, YIOIHOMOYEHHOE
JIECTBOBATh OT YhEro-IHM00 UMEHH, JTUOO JIUII0, KOTOPOMY JIOBepeHa TaliHa. TakuM 00pa3oM, alBOKAT SBJISUICS JIHIIOM,
KOTOPBIM CBsI3aH KISATBOM XpaHWUThH TailHy CBOETO JOBEpUTENS U YIOJIHOMOUEHHOE NPEACTaBiIATh ero uHtepechl. Co-
riacHo CyneOHbIM ycTtaBaM 1864 T., MPUCSKHBIN OBEPEHHBIA HE JOJDKEH OBUT OrJIalllaTh TAiH CBOECTO JOBEPUTEIS HE
TOJIBKO BO BpeMs POU3BOCTBA IO €T0 JeTy, HO U B CIydae YCTPAHEHHS OT OHOTI'O U JIaXke I0CiIe OKOHYAHUS JIena.

B aroii cBszu C.U. Bukropckuii, Hanpumep, oTMedal cieayoliee: «3alluTHUK, XOTs U OTHPaBIIeT CBOH (DYHKINU
HapaBHE C OOBHMHSEMBIM B IyOJMYHBIX MHTEpECax, HO OJHOBPEMEHHO SIBJIAETCS M IOBEPEHHBIM MOACYAMMOr0. JTa
JIBOMCTBEHHAsI POJIb 3aIlIMTHUKA OKA3bIBAET BIMSHUE HA OpPTraHU3aLIMIO aIBOKATypsD» [2, . 208].

[1.B. Makanunckuii otMedan: « MBICIb O CBATOCTH MPOECCHOHATBHON TaliHBI HACTOJIBKO BHEPUIIACH B IIPABOCO3-
HaHMe Hallel aJBOKATyphl, YTO MPUMEPOB SIBHOI'O HAPYLIECHUS 3TOrO CBSIEHHOIO J0JITra aJBOKaTa, K YeCTHU COCIOBHUA,
JIO CHX TIOp He Habmomanocky [3, ¢. 335-336].

N.5. Oolinunkuii, npu3HaBasi TalHy 3allIUTHHKA, YKa3bIBal Ha TO, YTO «3aKOH TMOCTYIMAETCs MHTEpEcaMu MpaBoCy-
JIUSL ¥ CTABHT BBILIE UX STHYECKHE UHTEPECHI ITpodeccroHanbHoM TaitHb [4, c. 245].

B coBeTckoii yroJOBHO-IPOIIECCYalbHON HayKe OTHOIICHHME K aJBOKATCKOHW TaiHe ObLIO HEeomHO3HauHbIM. Ho
OOJIBIIMHCTBO IOPHCTOB MPHU3HABAIN €€, CUMTAasl, YTO HEMPEMEHHBIM YCIOBHEM JEATEILHOCTH a/IBOKATYPHI SIBIISETCS
coOumoieHre MPOQecCHOHANBHON TaiHBl aJBOKaTa, MOCKOJBKY OTHOIIEHHS aJBOKaTa W KIMEHTAa MOTYT CTPOHTHCS
TOJIbKO Ha OCHOBE JOBEpUS.

Taxxe HEOJHO3HAUYHBIM OCTAeTCs BOIPOC O MPUMEHEHUH TEPMHHA «aJBOKATCKas TalfHa».

Tak, M.C. CtporoBuu cuutas ero HeyJAayHbIM, TaK Kak, 10 €r0 MHEHHUIO, «CYTh BOIpOca HE B TailiHe aJBOKaTa, a B
TOM, YTOOBI OOBUHSIEMOMY H €TI0 OJIU3KUM, ITOJIb3YIOMIUMCS TIOMOIIbIO a/IBOKATa-3al[UTHHKA, TAPAHTHPOBATH BO3MOXK-
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HOCTb CBOOO/IHO TOBOPHUTH 3aIUTHUKY BCE, YTO OHH CUUTAIOT HYXKHBIM, 0€3 OlaceHHs, 4TO CKa3aHHOe Oy/ieT oOpaleHo
BO Bpea oOBUHSIEMOMY» [5, ¢. 399].

[IpaBoBoii pexuM aIBOKATCKOI TalHBI MPU3BaH 00ECIEYUTh HEITPUKOCHOBEHHOCTh HH(OPMAIIUH, KOTOPOH aJBOKaT
BJIaJICET U PACIOpsDKAETCS B MHTEpEcax JOBEPHUTENS, KaK OT HEXeJIaTeNbHBIX JIeHCTBHS CaMOro aJBOKata, Tak U OT
nerictBuit Tpetbux il FOpuit Cepreesud [Tununenko, kKaHAUIAT IOPUANIECKUX HAYK, BUIE-TIpe3ueHT DenepaibHoi
aZIBOKaTCKOM I1aJaThl, ONpeesseT:

AJIBOKaTCKasi TaiHa TNPEACTABIICT COOOH IPABOBOM pEXUM, B paMKaX KOTOPOTO C IIENBI0 OOeCIeUeHUS
MMMYHHUTETA JIOBEPUTENSI OCYIIECTBISIETCS 3alpeT Ha HEMPaBOMEPHOE MOTYYEHHE U HCIIONIb30BaHUE TPETHUMHU JTUIIAMHU
o000l nHpopMaIyy, HaXOIIEHCs y aJBOKaTa B CBS3M C OKa3aHWEM MM MPaBOBOW MOMOIIM JOBEPHUTEITIO, a TAKXKE Ha
HECaHKIIMOHUPOBAHHOE JIOBEPHUTENIEM HaPYIIEHUE aJIBOKATOM KOH(HUISHIMAILHOCTH NIEpeIaHHBIX eMYy CBeleHHii [ 1, c.
50].

B Hacrosiiee BpeMsi TepMUH «aJBOKAaTCKas TaiiHa» 3aKOHOAATENbHO 3aKperieH B 3akoHe «OO0 aIBOKaTCKON
JesarenbHOCTH U anBokatype B P®». CormacHo myHkTy 1 cr. 8 3aKoHa, aJBOKATCKOM TallHOM SIBJISIOTCS JIOOBIE
CBEJICHNUS, CBSI3aHHbIE C OKa3aHUEM aJIBOKATOM FOPUIMUYECKOM MOMOIIM CBOEMY JOBEPHUTEIIIO.

DTO ompejeNieHre CoBnaaaeT ¢ npaBoBoil nmosumueit Koncturyuonnoro cyaa P® o Tom, 4To He TOoMycKaeTcs BO3-
MOXXHOCTh pa3IIallieHHs] aJBOKATOM CBEICHUH, CTABIIMX M3BECTHHIMU aJBOKATy B paMKax Npo(d)eCCHOHAIBHOH aes-
TEJIFHOCTH 110 OKa3aHHIO IOPUAMYECKON MOMOIIIN, HE3aBUCHMO OT BPEMEHH U 00CTOSATENBCTB MOMYUEHHSI UM TaKUX CBe-
JeHui [6].

HexoTopblie TpyIHOCTH NpECTaBIsET ONpeesieHne IpeMeTa alBOKaTCKOHM TaiHbl. [IpencraBisieTcs, 4To MOXHO
COIJIaCUTBCS C TEMH aBTOpaMH, KOTOpHIE MpemIaraloT K NpoecCHOHATBHOW TalHEe aJBOKaTa OTHECTH JII00bIe
CBEJIICHUS, CBS3aHHBIE C TOPYYCHHEM, pa3IallleHHe KOTOPHIX MOXKET ITOBJIEYb OTPHLATEIbHBIC MOCIENCTBHS IS
JIOBEPUTEINS JTMOO PETYTALMU €T0 U €ro OJIM3KHX.

Ansokat M. BapmieBckuii (agBokatckoe Owopo «bapimeBckuil ¥ mapTHepb», I. MOCKBa) Mpejyiaraet Clieayroliee
olpe/ielIeHUe aBOKAaTCKOH TaifHBI: 3TO PaKT oOpallleHns K aJIBOKATy 3a MIOMOIIBIO; CBEJIEHNUS, II0JTyIEHHbBIE aIBOKATOM
OT KIIMEHTa; CyTh KOHCYJIbTAallui, COBETOB U Pa3bsCHEHNUH, MTOJyYEHHBIX OT afBokara. OH e CYMTAET, YTO MPEAMETOM
aJIBOKaTCKOW TaWHBI SIBIISIOTCS YCJIOBUSI OTOBOpPAa MEXKIY KIMEHTOM U aJBOKaTOM; CBEJCHUS, COOpaHHBIE CaMHUM
aJIBOKATOM B ITPOIIECCE BBITIOIIHEHUS MMOPYUYCHHUS (a HE TONBKO MOJyUeHHBIE OT JoBepuTens) [7].

B 4. 5 cr. 6 Komekca mpodeccronanbHol 3TuKU anBokara (mamee KIIDA) mpeaycMOTpeHbl 0OCTOSATEILCTBA, Ha
KOTOpBIE PacIpOCTPAHSIOTCS MMPaBUIIa COXpaHEeHUs MPpodecCHOHaTbHON TaltHbI (aIBOKATCKAsl TaiHa).

HepemieHHbIM, 10 HalleMy MHEHHIO, SIBJISIETCS BayKHEHIIIUIA BONPOC 00 OTBETCTBEHHOCTH aJBOKaTa 3a HapyIeHHE
aJIBOKATCKOW TalfHBI.

B 3akoHe maHHBII BOIPOC 00 OTBETCTBEHHOCTH He yperyiupoBaH. CornacHo @3 «O0 amBOKATCKOM NEATSILHOCTH U
anBokarype B P®y», HacTyruieHHe AMCHMIUTMHAPHOW OTBETCTBEHHOCTH HETIOCPECTBEHHO 33 HAapyIIEHHE aJIBOKATCKON
TalHBI TIpEeIIIoNaraeTcs TOJIBKO B CiIydae pas3IilallieHHs aJlBOKaTOM CBeIEHHH, COOOIIEHHBIX eMy JloBepuTeneM, 0e3
coryiacus mocientero (moim. 4 1. 4 ct. 6).

Tawke moam. 1 m. 1 cr. 9 KIIDA mpemycMoTpeHo, YTO aJBOKAaT He BIpaBe JEHCTBOBATH BOIPEKH 3aKOHHBIM
uHTEpecaM AoBepHTels. M3 3Toro ciemyer BBIBOA, YTO aJBOKAT HECET OTBETCTBEHHOCTH 33 HCIIONB30BAHHE TAKHX
CBEJICHUH B TOM CJIydae, €ClI aJJBOKaT JeHCTBOBAJ BONPEKH 3aKOHHBIM HHTEPECaM JIOBEPUTEIIS HIIK PYKOBOJICTBOBAJICS
CO00paKeHUSIMHU COOCTBEHHOW BBITOJIBI.

Ho mnpuBneuyr azBokata K OTBETCTBEHHOCTH 32 HEIEJIEBOE HCIIOIb30BaHHE INPOQECCHOHATBFHO 3HAYMMOMN
nHpopManuy, 3a HCKIIOYEHHEM pasIVIallieHus, NPaKTHYeCKH HEBO3MOXHO. JTO OOYCIOBJIEHO —crenupUKon
aZIBOKaTCKOW TalHBI. Bo-mepBBIX, MpPEIMETOM NPABOBOTO DPErYJHPOBAaHHs IOBEPEHHBIX OTHOLICHHWH SIBJISETCS BCS
aZIBOKaTcKas MHQOpMaIys, B TOM YHCIIE CBS3aHHAsl C HApYLUICHHSIMH 3aKOHA, a MX OOBEKTOM — HEMPUKOCHOBEHHOCTh
JIIOOBIX, HE TOJILKO 3aKOHHBIX HHTEPECOB JI0BepHTENs. BO-BTOpPHIX, HA MPAKTHKE Yallle BCEr0 OTCYTCTBYET BO3MOXKHOCTh
JIOKa3aTh, YTO aJIBOKAT, UCIIOJb3Ysl HH(POPMALINIO, PYKOBOJICTBOBAJICS COOOPaYKEHUSIMUA COOCTBEHHOH BBITOIBI.

BBepsist aBokaTy KOMMEPUYECKYIO, KOPITOPATUBHYIO, TIOIMTHYECKYIO, TEXHUUECKYIO, CEMEHHYIO U JIp. HHPOPMAIIHIO,
JIOBEPUTENb TOJDKEH OBITh YBEPEH B TOM, YTO aJBOKAT MIOHECET OTBETCTBEHHOCTD B CIIy4ae JH00O0ro 3JI0yImoTpeOIeHus
TIOJTYYEHHBIMHU CBeJICHUsIMU. [10100HOM yBEpEHHOCTH Y ITOPYYUTENS HEe OYZEeT IO TeX 1op, TOKa OTCYTCTBYET MpaBOBast
HOpMa, YETKO OIPEAEISIoNas KPUTEPHH IPAaBOMEPHOTO UCTIOIb30BaHHS HH(OPMALIUH aIBOKATOM.

Cornacao 1. 2 cr. 6 KIIDA cobGmonenne npogecCHOHaIbHOW TaiHbI SBISIETCS O€3YCIOBHBIM IPHOPHTETOM
JIeITeIbHOCTH a/iBoKaTa. TakuM o0pa3oM, 0 KOH(QHISHIINAIBHOCTH aBOKAT JOIDKEH 3a00TUTHCS BCETIa, MPEXK/IE BCEro
U mpu Bcex oOcrosTenbcTBax. JlaHHOEe TpeOoBaHWE NPU3BAHO OOECIIEUUTH IOJHYIO JOBEPUTEIBHOCTh OTHOIIEHHH
aJIBOKaTa C JIMLOM, OOpaTHBIIMMCSI 38 IOMOIIBIO.

AJIBOKAT He BIpaBe pas3riamarhk CBEJACHUsI, COOOIIEHHbIE eMY JIOBEPHUTEIEM B CBSI3U C OKa3aHWEM MOMOIIH (MO, 5
. 4 cr. 6 ®3; noan. 4 . 1 cr. 9 KIIDA). AnBokar foymkeH n3beratb AeHCTBUI, HANPaBIEHHBIX K MOIPHIBY J0BepHs (II.
2 cr. 5 KIIBA).

EnnHcTBEHHOE HMCKITIOYEHUE U3 MpaBmiia KOHPHUACHIMAIBHOCTH 3adukcupoBano B .4 cr.6 KIIDA: «be3 cormacus
JIOBEpUTENS a/IBOKAT BIIPABE HCIOJIB30BATh COOOIIEHHBIE €My JOBEPHUTENIEM CBEIEHUS B 00beMe, KOTOpPBIH alBOKaT
CYUTAET Pa3yMHO HEOOXOJUMBIM JIsi 0OOCHOBAHMS CBOEH MO3MIMH MPU PACCMOTPEHHU TPAXKAAHCKOTO CIOpa MEXIY
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HHUM M JIOBEPUTEJIEM HJIM JUIS CBOCU 3aIlUTHI 110 BO30Y)KICHHOMY MPOTHUB HErO JAUCIMILTMHAPHOMY IPOU3BOJICTBY HIIU
YTOJIIOBHOMY JEIY».

Taxoe UCKIIIOUEHNE IPU3BAHO OTPAJUTh aJJBOKATA OT 3JI0YHOTPEOICHUH CO CTOPOHBI JOBEPUTENS.

[IpaBo axBokara Ha pacrnopspkeHHe HH(pOpMalMeld OrpaHHYeHO HE TOJBKO €ro BOJIeH, HO Takke IpaBaMH U
WHTEpecaMu JIOBEpUTEINsl, ero MMMYHUTEeTOM. Hudero numrHero ajBokar [ellaTh ¥ TOBOPUTH HE JIOJDKEH. TOJIBKO
Lesiecoo0pa3Hoe UCIIOIb30BaHHE HHPOPMAIMU B HHTEPECax TOBEPUTENSI MOXKET ObITh MPU3HAHO ITPABOMEPHBIM.

CyObeKkToM aJBOKAaTCKOM TalHbBI SBJSIETCSl caM aJBOKAT, MO3TOMY 3amlpelaercs pasriamarh uHpopmanuio o0
OKa3aHuM topuandeckor momomnu (cM. cr. 6 KIIDA o ToM, 4TO aJBOKaTy 3ampemieHo ycTynaTh KoMy Obl TO HU OBLIO
MPaBoO JAEHEXKHOT0 TPEOOBAHUSI K JIOBEPHUTEIIO TI0 3aKIIIOYEHHOMY MEX/y HUMH COTJIAIICHUIO).

AJBOKaT He BIpaBe HETJIACHO COTPYIHUYATh C OpraHaMu, ocymectsistomumu OPJl. B coorBerctBuu co cr. 17 @3
«O0 onepaTMBHO-PO3BICKHOW  NESTENLHOCTHY» OTUM OpraHaM 3alpelieH0 HCMONb30BaTh MO  KOHTPAKTY
KOH(U/ICHIINAILHOE COJICHCTBHE aIBOKATA.

[TpoGeMHBIM OCTaeTcst BOpoc 00 OTBETCTBEHHOCTH 33 HAPYIICHUE a/JIBOKATCKOW TaiHBI JIUII, IPUYACTHBIX K HEH,
HO He SIBJIAIONIMXCS aJiBoKaTtaMu. He paspemieH BoIpoc o TOM, JI0 KAKOTO BpEMEHH aJ[BOKAT 00s3aH XpaHHUTh TaiHy. K
HACTOSIIIEMY BPEMEHH €MHCTBEHHBIM JUISI IOBEPUTEINS CIIOCOOOM 00ecnednTh OECCPOUHOCTh COXPAHEHHs a/IBOKATCKON
TalHBI SIBJISETCS, 110 HAIIEMy MHEHUIO, 3aKJIIOUEHHE OTIEJHHOI'O COTJIAalIeHHs O KOH(UACHIMAILHOCTH M B Clydae
MIpEKpalIeHnsl CTaTyca aJBoKaTa. YCIOBHS KOH(HISHIUAIBLHOCTH MOTYT OBITh BKIIOYEHBI M B COIJIALIIEHUE MEKAY
aJIBOKATOM U JIOBEPHUTEIIEM.

B aT0ii CcBsI3M OTMEUaeM, YTO 3aKOHOAATEIHCTBO 00 aBOKATCKOM JESITENFHOCTH HEOOXOIUMO COBEPIIEHCTBOBATS.
Benp cornacHo cr. 25 @3 «O06 aqBOKAaTCKOM NEITeNbHOCTH U aaBokaType B PD» ycinoBus KOHQUICHINAIHHOCTH HE
SIBIISIFOTCS CYLIIECTBEHHBIMH YCIOBHSAMH aJBOKATCKOI'O COTJIAIIICHHSI.

Crnenyer cornacutbesi ¢ MHeHueM 1O.C. IImnunenko o ToMm, 4To B 3akoHe 00 aaBokarype u B KIIDA cymectByet
JneuIuT HOpM, KOTOphIE MOIJIH OBl JIOCTATOYHO IOJHO PEryJIupoBaTh OTHOUIEHHS KOH(UAEHIMAIBLHOCTH B cdepe
OKa3aHus opuarnueckoi nomomu [1, c. 145].

Pazpemenue 3Tux MpoOIeMHBIX BOIIPOCOB BUIUTCS B COBEPLICHCTBOBAHUH 3aKOHO/IATEIbCTBA 00 aBOKAType, Ipo-
LIECCYaIbHBIX U HHBIX HOPM, PETYIUPYIONINX COOTBETCTBYIOIINE OTHOIICHHSI.
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K BOITPOCY O ITIOHSTUU U COAEP)KAHUU MMTPOTUBOJIEMCTBUSI
YI'OJIOBHOMY NPECJIEJOBAHUIO ITO JEJIAM O KOPPYIIIIMOHHBIX ITPECTYIIVIEHUAX

B cmamve ananusupyromes nayunvle 632150bl YHEHbIX HA NOHSAMUE «APOMUBOOCICMEUE Y2OI08HOMY NPEceo0sd-
nuroy. Taxoce paccmampueaiomes Haubojiee MunudHble Cnocodbl NPOMUBOOEICIBUS Y2ON08HOMY NPECIeO08aAHUI0 N0
oenam o0 KOppynYuoOHHbIX NPeCTynileHUsIX.

Knouesvle cnosa: npecmynnocmo, y20i08Hoe Npeciedosamie, KOppynyus, KOppynyuoHHble NPecmynienus, npomi-
6ooeticmsuie.

N.I. Shalikova

TO THE ISSUE ON THE CONCEPT AND CONTENT OF COUNTERACTION
TO CRIMINAL PROSECUTION IN CASES ON CORRUPTION OFFENSES

The article analyzes the researchers’ interpretations of the concept of “counteraction to criminal prosecution”. The
author also considers the most typical forms of counteraction to the criminal prosecution in cases on corruption of-
fenses.

Keywords: criminality, criminal prosecution, corruption, corruption offenses, counteraction.

C HeaBHHX IOp BHUMaHHE yYEHBIX COCPEIOTOYCHO Ha N3YYEHUH TAKOTO CIOKHOI'0, KOMIUIEKCHOTO, MHOTOACTIEKT-
HOT'O SIBJICHUSI, KaK IPOTHBO/ICHCTBUE YI'OJIOBHOMY ITPECIICIOBAHUIO H €0 IPEOIOTICHHUE.

Kaxk BepHO otMeueno A.®D. BonbiackuM u B.I1. JIaBpOBBIM, «IIPOTUBOICHCTBHE PACKPHITHIO U paccie0BaHHUIO Mpe-
CTYIUICHUH, CBSI3aHHOE CO CTPEMJICHHEM M30€XKaTh OTBETCTBEHHOCTH 3a COZICSIHHOE, — SIBJIeHHe He HoBoe. OHO CylecT-
BOBAJIO JTaBHO, C T€X MOP, KaK TOCyIapcTBO HA4yaJlo MIPeciieJ0BaHue BUHOBHBIX B MIpaBOHApyHIeHuAx» [1, c. 93]. Mexny
TeM «IPOTHBOJEHCTBHE» HE KaK MPOIECC, a KaK TEPMUH UCIONb3YeTCs CPABHUTEIHLHO HEaBHO [2, c. 38].

MOMEHTOM BO3HHUKHOBEHHUSI HAYYHOT'O MHTEpeca K MOHATHIO IIPOTHBOJEHCTBHE YrOJIOBHOMY MpECICIOBAHHUIO) B
OTEYECTBEHHON KPUMHHAJIMCTUKE MOXKHO CIpaBeIUIMBO Ha3BaTh cepenuHy 1980-X romoB, MOCKOIBKY UMEHHO B 3TOT
MIepHO/l HAYMHAIOT aKTHBHO (DOPMHUPOBATHCS €r0 KOHIIENTYaJIbHbIE OCHOBBI.

3aMeTHM, YTO OTEYECTBEHHBIN 3aKOHOAATENh HE C(HOPMYIUPOBAI JIETAIBHOIO ITOHATHUSI IPOTUBOACHCTBUS YT OJIOB-
HOMY IIPECIIEIOBAHUIO HU B YTOJIOBHOM, HU B YrOJIOBHO-TIPOLIECCYaIbHOM 3aKOHE. B kauecTBe 00IECTBEHHO OMAacHOTO
TIesTHUS, TIPETyCMOTPEHHOTO CT. 294 YronoBHoro koaekca Poccuiickoit @eneparun (nanee — YK P®) [3], paccmatpu-
BaeTCsl «BOCIIPEIMSTCTBOBAHUE OCYNIECTBIICHUIO MPABOCYIUS W IMPOHM3BOACTBY IPEIBAPUTENHLHOIO PACCIIEIOBAHUMY.
Kpome Toro, crienyer oOpaTuTh BHUMaHHE M Ha MOJIOKEHH I1. 3 4. 1. ¢T. 97 YronoBHO-mpoleccyaibHOro kouekca Poc-
cuiickoii @enepamuu (nanee — YIIK P®) [4]. B xayecTBe oCHOBaHUS IS U30paHUs MEPhI IPECEUCHUS B OTHOIICHUU
MoA03peBaeMoro (OOBHHSIEMOr0) TEPEYHCIIEHbl Takue (OPMbI NMPOTUBOACUCTBHS YrOJIOBHOMY IIPECIIEOBAHUIO, KaK
BO3MOXKHOCTb YTPO3bI CBUJIETENIO, HHBIM yYaCTHUKAM YTOJIOBHOI'O CYJONPOW3BOJICTBA, YHUUTO)KEHHE OKA3aTeIIbCTB
00 MHBIE CITOCOOBI BOCIIPEIIITCTBOBAHUS OCYIIIECTBICHHIO YTOJIOBHOTO TIPECIIEJOBAHMSI.

Takum 00pa3oM, TEPMHH «BOCIPEISITCTBOBAHUE», HA HAIll B3IJIS, SIBISETCS HauOojee MOAXOISIINM CHHOHUMOM
CIIOBY «TIPOTHUBOJIEUCTBHE». DTO 0OYCIOBIIEHO €Ie U TEM, YTO C JIEKCUYECKOW TOUYKH 3PEHHS] TEPMUH «IIPOTHBOEHCT-
BHE» ONPEENSIOT Kak AeHCTBUE, IPEMSATCTBYIONIEE APYTOMY JISUCTBUIO, HAIIPABJIEHHOE POTHUB Hero [5].

B oreuecTBeHHOI KpUMUHAIMCTHKE ¢ cepenunbl 1980-x Toq0B OBUIO MPEANPHUHITO HEMAIIO MOIBITOK CHOPMYIHPO-
BaTh €IMHOE JOKTPHHAJIBHOE MOHATHE IIPOTUBOJEUCTBHS YIOJIOBHOMY IIPECIIEAOBAHUIO», HO B MPOIECCE €ro pa3pa-
0OTKHM y4eHbIE TaK M HE NPUIILIN K €MHOMY MHEHHIO.

Tak, P.C. benkuH onpenenseT npoTHBOIEHCTBUE KaK «yMBIIUICHHYIO NEATENFHOCTD C IENbI0 BOCHPEISTCTBOBAHUS
PELICHUIO 3a/1a4 PacCiIeIoBaHus U B KOHEYHOM CUETE YCTaHOBJICHHUS HCTUHBI 110 YTOJIOBHOMY Jieny» [6, c. 240].

B cBoro ouepenp, A.M. KycroB numier: «IIpoTuBoneiicTBre yroJoBHOMY MPECIIEI0BaHUIO PACCMaTPUBAETCS, C OJI-
HOHM CTOpOHBI, KaK aKTHBHAsI JESITEIBHOCTD, C IPYrol — KaK CUCTeMa aKTUBHBIX JEHCTBHUIN Pa3IMYHbIX JIML, CBSI3aHHBIX
¢ COOBITHEM TPECTYIUICHHS, MPEIISITCTBYIOUINX CIEIOBATENIO WU CybE B JOCTH)KEHHH HCTHHBI 110 YTOJIOBHOMY J€Ty U
OCYIIECTBIICHHIO TIPABOCYNS; BO-BTOPBIX, KaK IeJICHANPABICHHOE TACCHBHOE TIOBEJICHUE JIHII, SIBJISIOMINXCS HOCUTE-
JISIMM KPUMHHAJTUCTHYECKN 3HAYUMON MH(OpMaIMU 0 COOBITUH MPECTYIUICHUS! U €r0 HEMOCPEICTBEHHBIX YYaCTHHUKAX,
MIPEMNATCTBYIOIIEE YTOJIOBHOMY ITPECIIEIOBAHUIO BUHOBHBIX M OCYIIECTBJICHUIO IPAaBOCY/AMUS; B-TPETbHX, KaK CHCTEMa
JIeWCTBUH, MHBIX JIMI], HATIPABJICHHBIX HAa BOCIIPEISITCTBOBAHHE TOCTHKEHUIO HCTHHBI [0 OJJHOMY WJIH HECKOJIBKUM Yro-
JIOBHBIM JIEJIaM U OCYIIECTBIICHUIO TIPABOCY/IHS; B-UETBEPTHIX, KaK CHCTEMA JICHCTBUIA JIHII, HE SBIISIOMINXCS HEMTOCpe-
CTBEHHBIMH YYaCTHHKAaMHU IPECTYITHOTO COOBITHSI, HO B CHITy ONpPENEICHHBIX 00CTOSATEIbCTB 3aNHTEPECOBAHHBIX B JI€3-
OpraHM3alUH JIUII, OCYIIECTBIISIIONINX YTOJIOBHOE MIPECIIEIOBAaHNE U, KaK CIIE[ICTBHE, B OTPULATEIBHOM HCXOJIE POU3-
BOJZICTBA 10 YTOJIOBHOMY Jieny» [7, c. 6].

Mexny TeM HauOoliee yJayHbIM, Ha Halll B3IJIAJ, COJEpKaHWE MPOTUBOJCHUCTBHS YrOJIOBHOMY IPECIIEIOBAHUIO
packpbIBaeTCsl B ONpeiesieHnH, npuBeaeHHoM B pabortax B.I1. JlaBpoBa u A.®. BonsiHckoro. CornacHo ux ompezene-
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H U Illanuxoea. K Bonpocy 0 NOHATHH M COIEPKaHUU POTUBOAEHCTBHS YTOIOBHOMY IPECIIEN0BAHHIO 110 JieJ1aM O KOPP yHIIMOHHBIX
MIPECTYIIIEHUSX

HUIO, «IPOTUBOICHCTBHE YrOJIOBHOMY MPECICIOBAHUIO €CTh COBOKYITHOCTh IPOTUBOMPABHBIX W MHBIX JACUCTBHH Mpe-
CTYITHUKOB U CBS3aHHBIX C HUMH JIMII, HAIIPABJCHHBIX Ha BOCIPEISATCTBOBAHUE YCTAHOBJICHHIO UCTHHBI MIPABOOXPaHH-
TEJIbHBIMU OpTaHAMH B UX JESATEIHHOCTH IO BBIIBICHUIO, PACKPBITHIO U paccieloBaHUIO TipecTymuieHuit [1, c. 95].

AHaIU3UPYS BBINICH3JIOKECHHBIE TTOAXO/BI K MTOHATHIO MIPOTHBOACHCTBHS YTOJIOBHOMY TPECIICAOBAHHUIO, MBI TIPUXO-
JIMM K BBIBOZY, YTO OHO BKIIIOYAET B €0l HECKOJIBKO DJIEMEHTOB, ONPE/EISIONINX €ro CTpPYKTYpY H coiepkanue. B ux
YHCIIO0, Ha Hall B3IVIS, CIEAYEeT BKIIOYATh: CYOBEKTOB, OCYLIECTBISIONIMX MPOTHBOJIEHCTBHE, OOBEKT MPOTUBOACHCT-
BUS M HEIIOCPE/ICTBEHHO Camy JESITENbHOCTD 110 OCYIIECTBICHUIO IPOTHBOACHCTBUS, KOTOpasi MOXKET OBITh pealn30Ba-
Ha KaK B aKTUBHOH (opme (elicTBUs), TaK U B ITaCCUBHOI (Oe3eicTBue).

ConeprkaHue yKa3aHHBIX KOMIIOHEHTOB, 10 MHEHHUIO aBTOpa, HaHOOoJIee TOYHO MO3BOJIHT PACKPBIThH KIIACCU(PHUKALIUIO
CHOCO0O0B OCYIIECTBIICHHS IPOTUBOACHCTBUS YTOJIOBHOMY TPECIICIOBAHHIO.

Tak, P.C. benkuH 1o OTHOIIEHUIO K MPOIIECCY OCYIIECTBICHUS YTOJOBHOI'O MpecaeIoBaHuUs 0 KOHKPETHOMY Tpe-
CTYIUICHUIO M C y4€TOM OCOOCHHOCTEH CYOBEKTOB, OKA3bIBAIOUIMX MPOTHBOJCHCTBHE, MPEIOKIWI Pa3iniaTh «BHYT-
pPEHHEe» U «BHEIIHee» NpoTuBoeiicTBuE [6, c. 242].

Mo pe3yabpraTaM MPOBENEHHOI'O OMPOCA BHISICHUIIOCH, YTO OOJIBIIMHCTBO CIIEIOBATENEH U TPOKYPOPOB CUUTAIOT, YTO
HMMEHHO TIO JIelaM O KOPPYIIHOHHBIX PECTYIUICHHUIX OKa3bIBAETCsl CAMOE UHTEHCUBHOE, KOMIIETEHTHOE BHYTPEHHEE U
BHelIHee npoTtuBoaericTeue. [1o 100-0aIbHOM CpaBHUTEIBHOM IIKAJIC PECIIOHICHTHI OIICHUBAIA BPEIHOCTh MPOTHUBO-
JIEWCTBHS 1O JejaM YKa3aHHOM KaTeropuu B cpeiHeM Ha 86 OaiioB (Ui CpaBHEHHs: IO AenaM o0 youiictBax — 35
0aJuIoB, M3HACHIOBAHUAX — 48 OaioB). Bee onpoieHHbIC YKa3bIBall Ha BRICOKYIO JTOJIO HE3aKOHHBIX, OC3HPABCTBEH-
HBIX aKTOB IIPOTHUBOJCHUCTBHS MMEHHO IO AeJaM O CIY)KEOHBIX MpecTyIUIeHus X (Ooyee yeM B 2 pasa BhIIIE, YeM MO
yowuiicTBaM, B 3,2 pa3a BblIllle, 4YeM 10 rpabdexamM u pa300siM). DTH HEraTUBHBIE XapaKTEPUCTUKH MPOTHBOIEHCTBUS ObI-
JIM TIOCTaBJIEHbl IMHU B 3aBUCHUMOCTbH OT TOT0, pab0TaeT JIM aJBOKAT OOBUHAEMOT'O 110 COTJIAIICHUIO HIH TI0 HA3HAUEHUIO;
KaKOB YPOBEHb JTOJDKHOCTHOTO U MaTEPHAIBLHOTO MOJI0KEHHS 00BHUHIEMOro | Jp. [8, c. 76].

C y4eToM IpeaIoKeHHOH Ki1acCu(UKAUU MO «BHYTPEHHUMY MPHHATO CUUTATh MPOTHUBOACHCTBUE, OKAa3bIBAEMOE
cyObeKTaMu, IPUYACTHBIMU K PAaccieIOBAaHUI0 KOHKPETHOTO NpecTyruieHus. K nanHoi kateropun cyObeKTOB OTHOCST-
cs1 mojio3peBaeMble (0OBHHsIEMBIE), CBUIETENH, IIOTEPIIEBIINE, CIEA0BATENH, SKCIIEPTHI, CIICIUAINCTHI U JPYrHe y4acT-
HHUKH YrOJIOBHOT'O Mpolecca.

B cBoto ouepenp, «BHENIHEE)» NMPOTUBOJIEHCTBHE MPEACTABIISIET COOOH AEATETHHOCTD JIUII, MO0 BOOOIIE HE CBsI3aH-
HBIX C PaccieyeMbIM COOBITHEM, U JIMILI, OCYIIECTBIIIONINX YrOJIOBHOE MpecieoBaHue 00 CBSI3aHHBIX C HUM IpO-
LIECCYaJbHBIMU, CITY)KCOHBIMU WJIM WHBIMHU BJIACTHBIMH OTHOIICHHUSIMH WJIXA JAPYTHMMH 3aBHCHMOCTSIMH (POJICTBCHHHUKH,
JIPY3bsl, 3HAKOMBIE, COCITY)KHBIIBI MOZ03pEBaeMOro (0OBUHSIEMOr0) M MOTEPIEBIIEro, JODKHOCTHBIE JIMIA IPaBOOXpa-
HUTEJIBHBIX U MHBIX TOCYAaPCTBEHHBIX OPTaHOB).

MBI CKIIOHHBI coriacuthes ¢ MEeHHEeM P.C. benkuHa, TOCKOJIBKY €ro HayJHbIC B3TJISAIbI HAHOOJIEE TOCTOBEPHO OTO-
Opa’kaloT COBPEMEHHOE COCTOSIHUE W TIEPCIIEKTHBBI Pa3BUTHUS TEOPETHUYECKUX U MPHKIAJAHBIX OCHOB CHCTEMAaTH3AIMU
(OpM IIPOTUBOACUCTBUSI YTOJIOBHOMY IIPECICAOBAHUIO U SIBIISIOTCS CBOErO pOJa OPUEHTHPAMHM MOCIIEAYIOUIUX Hayd-
HBIX HCCJIEIOBAaHUH B cpepe MPOTUBOJCHCTBHS U CIIOCOOOB €ro MpeopoiieHus. Mcxons U3 HUX, aBTOPOM OBUIO Mpeio-
JKEHO OIIpe/ielieHre TPOTHBOIEHCTBUS YTOJIOBHOMY IPECIIEOBAHUIO TI0 JIeJlaM O KOPPYIIIMOHHBIX MPECTYIUICHUSIX —
3TO CHCTEMa B3aMMOCBS3aHHBIX U B3aUMOOOYCIIOBJICHHBIX IMPOTUBONPABHBIX M MHBIX YMBIIUICHHBIX IeHCTBUN (Oe3/ei-
CTBHSI) 1TOJ103pEBaEMOro (0OOBHHSIEMOr0) M CBS3aHHBIX C HUM JIUII, HAIIPABICHHBIX HA BOCIPEISTCTBOBAHUE HOCTHKE-
HUIO IIeJIel YTOJIOBHOT'O MPECIIeOBAHUS U TPUBJICUEHUIO K OTBETCTBEHHOCTH JIUI], BAHOBHBIX B COBEPILICHUH KOPPYII-
IUOHHBIX MTPECTYIUICHUH.

Pe3tomMupyst BBIIIEH3II0KEHHOE, aBTOP IPUXOUT K BHIBOAY O HEOOXOIUMOCTH UCIIOIb30BAHMS IOHSTHUS M COJIEpIKa-
HUS aKTOB MPOTUBOJCHCTBHS YTOJIOBHOMY MPECICIOBAHHUIO 10 JeIaM O KOPPYIIIUOHHBIX MPECTYIUICHUSIX B UX KPHUMH-
HAJIMCTUYECKOM XapaKTepUCTHKE. ITO HEOOXOANMO B MEPBYIO OUYEPEb JUIS TOr0, YTOOBI CJIEI0BATEId MOIJIA CBOEBpe-
MEHHO MPOTHO3UPOBATH U BBISBISATH BO3MOXHBIE, @ TAK)KE HEHTPaIM30BaTh U IPEONOJIEBATh OCYIIECTBIISIEMbIE aKThI
MIPOTUBOACUCTBHUS. YKa3aHHbIE OOCTOSTENLCTBA CBHUAETENHCTBYIOT O BO3HUKHOBEHHH OOBEKTHBHOW HEOOXOIUMOCTH
JTANIBHEHIIINX HaYYHBIX pa3pa0doTOK B 00JIACTH MPOTHUBOAEHCTBHUS YrOJIOBHOMY TPECIIEIOBAHHIO O JIeJIaM O KOPPYIIIH-
OHHBIX TIPECTYIUIEHHUIX U CII0C00ax ero MPeoIoIeHHsL.
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K BOITPOCY O TOHATUUA KPUMUHAJIMCTUUYECKON XAPAKTEPUCTUKHA
CYIEBHOI'O PABBUPATEJIbCTBA 11O JEJIAM O ATII,
CBA3AHHBIX C HAE3IAMUA HA IIEHHEXOJ10B

Cmamwsi nocésuena akmyaibHbiM 6ONPOCam, KACAOUJUMCST UCCAe008AHUSL NOHAMUSL U 3HAYEHUs KPUMUHATUCTUYe-
CKOU Xapakmepucmuky cy0e6H020 pasdoupamenscmeda no 0elam 0 00PONCHO-MPAHCTIOPMHBIX NPECTYNICHUSX, CEA3AH-
HbIX C HAe30amMu Ha Neuexo008, Kak 00HO020 U3 COCMAGHBIX INEMEHMO8 MeMOOUKU npedeapumenbHo20 paccie008aHus
U cy0ebH020 pazoupamenbcmed no PACCMampueaemMbiM Y2oI06HbIM OeNaMm.

Kniouesvle cnosa: 0opoicHo-mpancnopmuvie npecmynienuss, CéA3aHHble ¢ Hae30amu Ha Neuexo008, KPUMUHAIU-
CMUYecKas Xapakmepucmurka cyoebno2o pazoupameivbcmeda, cyoedHvle CUmyayuu, CUmyayuoHHbull nooxoo, cyoedHoe
pasoupamenbcmeo.

K.S. Latypova

TO THE CONCEPT OF FORENSIC CHARACTERISTIC
OF JUDICIAL PROCEEDINGS IN CASES OF ROAD TRAFFIC ACCIDENTS
INVOLVING PEDESTRIAN INJURIES

The article is devoted to topical issues relating to research a concept and meaning of forensic characteristic of judi-
cial proceedings in cases of road traffic accidents involving pedestrian injuries as one of the constituent elements of the
methodology of preliminary investigation and judicial proceedings in pending criminal cases.

Keywords: road traffic offenses, involving pedestrian injuries, forensic characteristic of judicial proceedings, court
situations, situational approach, judicial proceedings.

Heo0xoauMocTb 1 BO3SMOKHOCTh MCIOJB30BAHUSI KPUMUHAIUCTHYECKUX 3HAHUI B paMKax OCYIIECTBIICHUS Cye0-
HOT'O pa30HpaTeNbCTBA MO YTOJIOBHBIM JIENIaM SIBJISIIOTCS MPEAMETOM JUIsl HAYYHBIX TUCKYCCUH Ha MPOTSHKEHUH MHOTHX
JIET U B HacTosiee BpeMs He TepstoT cBoel akryanbHocTh (FO.B. Kopenesckuit, M.O. Baes, O.51. baer). Mbl BbIHYX-
JIeHbl KOHCTaTUPOBATH, YTO YYEHbIE-KPUMHHAIUCTBI 10 CUX MOp HE MPUIILIA K €TUHOMY MHEHUIO OTHOCHTEIBHO JIAHHO-
ro Bomnpoca [5].

Ha cerogusmauii 1eHs MeToaMKa CyAeOHOro pa3OMpaTenbCTBa B KPUMHHAIMCTUKE 3aHUMAeT CBOe 0c000e MECTo,
MOCKOJIbKY CYIIECTBEHHOE IOBBIIIEHHE KayeCTBa PACCMOTPEHHsI CYIbsIMH YTOJOBHBIX JI€J BO3SMOXKHO JIMIIb IIPH HC-
TMOJIB30BAaHUH MU PEKOMEHIAMH KpUMHHAINCTHYECKON HaykH. Kak BepHO ObU10 oTMedeHo ['.A. 30puHBIM, «HEO0XO-
JIMMa MHOTOBapHaHTHasi pa3paboTka METOA0IOrHYECKOH WHTEPIIPETalul OTHOCUMOM WH(OPMAIMU, YTO BBHICOKO 3Ha-
YUMO TIpH (POPMHUPOBAHUU HEOOXOAUMOHN apryMEHTALMH B IMPOLECCE OCYIIECTBICHHS OOBUHEHUs, 3aIlUTHI, a TaKXKe
CJIEJICTBEHHOW U CYICOHOM NESTEIBHOCTH B YCIOBUAX COCTA3aTEIbHOCTH YTOJIOBHOTO Iporieccay [8, c. 85].

BcecTopoHHOCTB, TOTHOTa U OOBEKTHBHOCTH CYAEOHOI'O CIEACTBHS OOECIIEUMBAIOTCS HE TOJBKO COOJIOCHHEM
TpeOOBaHUI YroJIOBHO-TIPOIECCYaTLHOTO 3aKOHA, HO U IPAMOTHBIM IPUMEHEHNEM PEKOMEHIAINN KPUMHHAINCTUKY [3,
c. 165]. TlpoBeneHHOE HaMu HCCIENOBaHHE ITOKAa3bIBAET, YTO CyAeOHOE pPa3OMpaTeNbCTBO MO JiellaM O JOPOXKHO-
TPaHCIIOPTHBIX Npectymienusx (naiee — JTII), cBsA3aHHBIX ¢ Hae3IaMH Ha TEHIEXO0B, 3a4aCTYI0 OCIOXKHSIETCS PO-
TUBOJIEHCTBUEM YTrOJIOBHOMY TpecieJOBaHHIO. B pe3ynbraTe npoBeACHHOr0 HaMH aHKETUPOBAHUs Cyie (fianee — pec-
TIOH/ICHTOB) OBUIO YCT@HOBJIEHO, YTO B XOJIe Cy/IeOHOr0 pa30upaTenbCTBa 110 JIeNiaM JaHHOH KaTeropuu MpecTyIUIeHuH
OHH CTaJIKUBAJIUCh CO CIIEMYIOUIMMHU aKTaMH IPOTHBOJEHCTBUS, OKAa3bIBAEMBIMH TOJICYAUMBIM: Jlada JIOKHBIX TOKa3a-
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K.C. Jlambinosa. K Bonpocy O HNOHATUM KPUMMHAIMCTHYECKON XapaKTEepHCTUKM cyneOHoro pasbupatenscra mo aenam o JITII,
CBSI3aHHBIX C HA€3/]aMU HA MEIIEX0J10B

HUH (46,4 %); MCNONB30BaHUE JIMYHBIX CBsI3el (C JKCIEpPTaMu, CIeIOBaTelIsIMH, CyabsiMu, padotnukamu ['MBJIJ]) c
LIENTBI0 BJIMSAHUS Ha XOM M Pe3yNbTaThl pacciemoBanus (22,6 %); BO3ACHCTBHEC HAa CBUACTENCH, OYCBHIICE (TOAKYII,
yrpo3sl) (9,8%); muub 20,2% pecoHIEHTOB OTBETHIIH, YTO B CBOEH NPAKTHKE OHU HE CTAJKUBAJIUCH C IIPOTHBOEHCT-
BHEM CO CTOPOHBI IoAcyAnMbIX 1o nesam o AT, cBsizaHHBIX ¢ Hae3aaMH Ha IEeNeX0/10B.

OCHOBHBIMU TIPUYUHAMH TIOJOOHBIX CHTYallMd, 110 MHEHHIO PECHOHIIEHTOB, SBIISFOTCS: H30IIPEHHOCTh TAKTHUKU
POeCCHOHATBHOM 3alUThI CO CTOPOHBI IoACcyauMoro (76,4 %); HecoBepieHCTBO 3akoHOmaTenbeTRa (YIIK PO, YK
PO u ngp.) (12,6%); oTrcyrcTBHE HayYHO-NPAKTUUECKHX PEKOMEHJALUH 10 JAEATEIHbHOCTH Cyla U OOBHHEHHIO Ha pa3-
JIMYHBIX 3Tanax cyaeoHoro pazouparensctsa (11%) u apyrue [4]. DTo CBUIETEIBCTBYET O 3HAUUMOCTH HCIIOIb30BAHHMS
KPUMUHAJIHCTHYECKUX 3HAHUI B XOJIE OCYIIECTBIICHHS CYAeOHOr0 pa3OrpaTenbCTBa.

Tak, npu paccMOTpEHUH YrOJIOBHOTO Jiena 1o o0BHHEHHIO noacyaumoro I1. mo 4. 3 cr. 264 YK P® npu nonpoce
cBuzerens B., naromero JoxkHbIe MTOKa3aHust 1Mo (akTy NpuuuHeHus cmepTu neuiexoay JI. B pesynsrare JITII, ¢ nensio
YCTaHOBJICHUS] TIPUYMHBI JIa4 JIOKHBIX NOKA3aHUW CYAbsl MPUMEHWII TAKTUYECKHI MPHUEM JIOTHYECKOTO BO3ACHCTBUS
py U300 MYeHnH k. CBUIETENb HAaCTauBajl Ha TOM, YTO MECTOM Hae3/a Ha Iemiexo/ia Oblia mpoe3skas 4acTh, KOTo-
past He 00opyAOBaHa JOPOKHBIMHU 3HAKAMHU IIEIIEXOJHOT0 Mepexoa, a mnemexo 1 JI. cam BHe3anmHo BbIOeKall Ha J0pOry,
HaXOJISICh B COCTOSTHUU CHJIBHOTO JIKOTOJILHOTO ONbsHEHUS. [Ipy MpoBeeHnH T0Ipoca Cybs MPEAbsBISLI CBUACTEIIO
JIOKa3aTeIbCTBA, KOTOPbIE, B CBOIO OYEPE/lb, OIPOBEPTaii M BHI3BIBAIH MPOTUBOPEUYHS MEXKIYy €ro IMOKa3aHUsIMH H CO-
OTBETCTBHEM MAaTEPHAJIOB YTOJIOBHOrO jAena. Kak BBISCHHIOCH MO3KeE, MTOI00HOE ITOBEIEHNE CBHIETENS OBLIO BHI3BAHO
MOAKYIIOM CO CTOPOHBI MO/ICYIMOTO.

B pesynbrate npoBeneHHOro Aonpoca moacyaumMoro I1. mo 3Tum ke 00CcTosATeNhCTBAM ObIIIO IPHHSATO PElIeHHE To-
BTOPHO JIOTIPOCUTH CBHETEINS B., KOTOPBII OTKa3aycs OT NPENbIAYIIUX MTOKa3aHUi U OT MOKa3aHUH, TaHHBIX Ha Mpea-
BapHUTEIHHOM CIIEACTBHU. TONBKO HCIONB30BaHHE TAKTUUECKOTO IpHEeMa IpEIbsBICHUS JOKAa3aTeNbCTB 0OpaTHOTO
(IeMoHCTpaIys 3aKIIIOYEHHsT aBTOTEXHHMYECKOH AKCIIEPTH3bI, B KOTOPOH OBUIO yKa3aHO, YTO MECTOM Hae3/a Ha Iielle-
X0J1a SIBJISIETCsl 000YMHA, a HE TOT Y4aCTOK JOPOTH, Ha KOTOPBIM YKa3bIBall CBUJIETENb) IIOMOIJIO Pa3peliuTh 3Ty CHTYa-
LU0 CYZIEOHOTO CIIE/ICTBHS, B pE3YJIbTAaTe YETo MOACYAMMBIN J1al paBAnBbIE ToKazaHus [1].

Kak BepHo 3amerun H./]. Banamio, rmaBHOEe MECTO B CyAcOHOM CIICACTBUU C UCIOIB30BAHHEM KPHUMHUHAIACTHYC-
CKHUX MO3HAHUH OTBOIMTCS METOIUKE YCTPAaHEHUs CYIIECTBEHHBIX NPOTUBOPEUUI B XOJe CyqeOHOro CIeACTBHs, IPo-
BEpKe BO3HUKIINX B CYJ€ BEPCHUHl, a TaK)Ke BBIOOPY TAKTUYECKUX MPUEMOB TIPH MIPOBEICHUH CYIeOHBIX NEHCTBUH [2, C.
101].

HawuGonbIryro coX)HOCTh MpPEACTaBISET JOIPOC B KOH(GIIMKTHOM CyeOHON CUTyaluH, XapaKTepH3yIoLencs: oTKa-
30M JIONPANIMBAEMOr0O OT JIa4W MOKa3aHWH, Jadell UM JIOKHBIX IMOKa3aHUi MO0 N3MEHEHUEM ITOKa3aHUM TaHHBIX UMHU
paHee B XO/ie MPEABAPUTEIHLHOTO PACCIIeIOBAHUSL.

B npezncraBiieHHOM BbIIIE IPUMEPE CY/IbsS HCIOIB30BaNl TAKTHYECKUH TIPHEM, KOTOPBIH 3aK/II04aeTcs B IPeIOCTaB-
JICHUHM UMEIOIINXCSl B MaTepHrajax yroJloBHOI'O Jiejla J0Ka3aTeNlbCTB, HX OIJIAIIEHUH 10 Mepe HapacTaHWs J0Ka3aTellb-
cTBeHHOH cuitbl. TakuMm 0Opa3om, cynoM ObUIa CO3/1aHa IICHXOJIOrnIecKasi 0OCTaHOBKa, B YCJIOBUSX KOTOPOH JTOIpaIy-
BaeMblil CBUJIETEINIb HE MOT JIaBaTh JIOXKHBIE TOKa3aHMSI.

[Nonaraem, yTo ogHUM U3 HauOoee dPPEKTUBHBIX MTOXO00B PU PACCMOTPEHHH CY/IaMH YTOJOBHBIX €] SIBISIETCS
CUTYallMOHHBIH MOJXO0/], KOTOPBIH 3aKITF0YAETCS B BO3MOXKHOCTH CY/IbSIM OTHOCHTBH BCTPEYAIOLIYIOCS B CY/IeOHOM Clie/i-
CTBHHM CUTYAlLlMIO K COOTBETCTBYIOIIEMY THITY U HCIOJIB30BAaTh pa3pabOTaHHBIN aJrOPUTM €€ ONTHMAIBHOTO paspelie-
HUSL.

PaccmaTpuBast Bompoc opraHuzanuy CyAaeOHOro pa3OMpaTeNbCTBa C MO3UIMK CUTYAallMOHHOTO MOAXOZA, CIECAYeT
OTMETUTbH, YTO Pa3BUTHE YUEHHsS O CyAeOHON CHTYyallMH SIBJISETCS 0O0OCHOBAHHBIM IMPOJODKEHHUEM YUEHHSI O CIEICT-
BEHHOW CHTYaIlH, KOTOpbIe OOBEIUHSAET OIHO — M T€ U JPYTHe KaTerOpuH SIBIISIOTCS KPUMUHATHUCTHYECKUMH CHTYa-
LUSAMH, TaK KaK U3y4aroTcs KpUMUHAIUCTUKOM [9, c. 30].

CuTyallMOHHBIH TOAXOM B CyIeOHOM CIIE/JICTBHU TO3BOJISET CYAbE aHAIM3UPOBATH CYAEOHOE CIEJCTBUE C TOYKH
3pEHUS OTHENBHO B3STHIX CHTYAIMH U UX B3aUMOCBSI3H, 3(PPEKTUBHOE pa3pelieHne KOTOPBIX CIIOCOOCTBYET HPUHATHIO
peuienus 1o Jeny. B cBoro ouepenp, OH SBISIETCSI OJIHUM U3 COBPEMEHHBIX HAIPABICHUH Pa3BUTHUS B KDUMUHAJIHCTHKE,
Be€/Ib €r0 MCIOJIb30BaHUE T03BOJISIET aHAIM3UPOBATH JTI000E COOBITHE C TOYKHU 3PEHHUS] CUTYalLlUi, KOTOpble MOTYT BO3-
HUKHYTBH B YTOJIOBHOM CYJIOIIPOH3BO/ICTBE.

[Monaraem, 4to 10 CHX MOpP NPEACTaBIsIET MHTEPEC OJHO W3 IEPBBIX ONpeNeNeHHH CyneOHOH CHTyaluu, AaHHOe
B.K. I'aBno. OH oxapakTepr3oBajl ee Kak CKJIaJbIBAIOUIYIOCS B XOJ€ CYIeOHOIr0 CIENCTBUSI «OOCTAHOBKY, XapaKTepH-
3YIOUIYIOCS] HAIMYMEM Y Cy/la YCTAHOBJICHHBIX Ha IPEJBAPUTEIILHOM CIIEJICTBUH U B CyJIE€ JIOKA3aTEIbCTB COOBITHS Ipe-
CTYIUICHUS U JIMLA, €T0 COBEPIIUBILETO, YCIOBHAMHU M OOCTOSTENBCTBAMH, B KOTOPBIX 3TH JIOKA3aTEIbCTBA UCCIENTYIOT-
Csl, YCTAaHABJIMBAIOTCS U JOOBIBAIOTCS HOBBIC, XapaKTEPHU3YIOIIUE COCTOSHUE U TIEPCIIEKTUBY CyIeOHOTO CIeaCTBUs» [0,
c. 69].

Takum 00pa3oM, CTAHOBHUTCSI OYEBUHBIM TO OOCTOSTENLCTBO, YTO B COOTBETCTBHH C YPOBHEM COBPEMEHHOT'O pas-
BUTHSI KPUMHHAINCTUKA M TPEOOBAHUSIMH CyNEOHO-CIIEACTBEHHONW NMPAKTHKU B CTPYKTYPY KPUMHHAJIUCTUYECKOH Me-
TOJVKH KaK YaCTH HAYKH KPUMHHAIIMCTUKH, HApSAYy C KPUMHUHAIMCTUYECKOW XapaKTEePHCTHKOH IMpeaBapHTEbHOIO
paccieoBaHusl IPECTYIUICHUH, TOJDKHA BKIIIOYATHCS M KPUMHHAINCTHYECKAsE XapaKTepUCTHKa UX CyAeOHOoro pa3oupa-
TenscTBa[7, c. 19].
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OpHako B HacTosIee BpeMs IOJ00HBIE PEKOMEHIAIMU 110 BOIPOCAM HCIIOJIBb30BAHMS CYABSIMH CHTYAallMOHHOTO
MOAX 0/ PH MPOBEEHUH CyeOHOT0 CIIEACTBHS PAKTHIECKU OTCYTCTBYIOT.

CdopmynupyeM NOHATHE KPUMUHAIHCTHYECKOH XapaKTEPUCTHKU CyneOHoro pasbupatenbcrBa mo aenam o JITTI,
CBSI3aHHBIX C Hae3/1aMU Ha neniexooB. ONpeaenuM ero Kak CHCTEMY 3HaHHUH O XapaKTEepHBIX 0COOEHHOCTSIX MEXaHM3-
Ma CyZeOHOI'0 PaCCMOTPEHHS YTOJIOBHBIX [€ JaHHON KaTeropuy, 0OyCIOBIEHHOHN crelM(HUKOi MeXaHu3Ma COBeplLe-
HUS Hae3Jla TPAHCIIOPTHOTO CPEACTBA Ha remiexoja, (GopMoil BUHBI 1 OCOOCHHOCTSIMH JIMYHOCTH BOTUTENSA. A TaKKe
KPUMUHAJIHCTHIECKUX CHUTYAIUsX, CYIeOHBIX BEPCHSX, CKIIAABIBAIONIMXCS HA Pa3IMYHBIX dTalax CyaeOHOro pazdoupa-
TENbCTBA, U Hanbosee 3PPEKTUBHBIX MPUEMAX U METOAX, NO3BOJISIIOIIUX UX PAa3pPEIIUTh.

PaccMoTpeHHBIE BBIIIE MTOJ0KEHUS TO3BOJISIIOT HAM MPUATH K BBIBOJY O LIEIECO00Pa3HOCTH U HEOOXOIMMOCTH HC-
TIOJIb30BaHUSI KPUMUHAIMCTHYECKUX TTO3HAHUI B paMKax cyneOHoro pasOuparenscrsa mo aenam o JITTI, cBs3aHHBIX ¢
Hae3/laMH Ha TIeNIeX0/0B. B CBS3U ¢ 3THM NpeacTaBisieTcsl aKTyalbHOW JanbHelIas pa3padoTka U COBEpIIEHCTBOBA-
HHE TAKTHYECKUX U METOJUUYECKHX peKOoMeHIanuil no 3¢h¢GeKTHBHOMY PacCMOTPEHHUIO YrOJOBHBIX JIeN B cyne. Benb
MOTPEOHOCTH NPAKTHKU TIPH NPUHITHH CYACOHOTO PElIeHHs AUKTYIOT HEOOXOJUMOCTh YUUTHIBATh, IPAMOTHO OLICHH-
BaTh M YMEJIO pa3pelaTh KOHKPETHYIO CYyAEOHYIO CUTYallMIO ¢ YUYETOM XapaKTepa IPecTyIUICHUs, KOJINYeCcTBa IOACY-
JIMMBIX, 00beMa MPeAbSBICHHOI0 0OBUHEHUS, TPO(ECCHOHATBHBIX HABBIKOB U JIMYHOT'O OIBITA CY/AbH.
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OTAEJBHBIE BOITPOCHI HABHAYEHUSA HAKA3ZAHUA 3A SKOHOMUYECKUE NNPECTYIIVIEHU S
(ITIO MATEPUAJIAM PECITYBJINKU KA3AXCTAH)

B cmamve ananusupyromes coepemenmvie meHOeHyuy peanusayuy YeoJl08HOU OMEemCmEeHHOCNUY, 8 YACMHOCMU
HA3HAYEeHUs] HAKA3AHUsL 3a IKOHOMUYECKUEe NPEeCMYNIeHUs, ¢ yuemom aubepaiusayuu Yeonosnozo kooexca Pecnyonuxu
Kazaxcman.

Knrouegvte cnosa: sxonomuyeckue npecmynienus, HAsHa4eHue HaKasanus, 1oepaiu3ayust Y2ojil08H020 3aKOHA.

N.M. Konarbaeva, O.S. Odoev

SOME ISSUES OF SENTENCING FOR ECONOMIC CRIMES
(BASED ON MATERIALS OF THE REPUBLIC OF KAZAKHSTAN)

In the article the implementation of modern tendencies of criminal liability is analyzed, in particular sentencing for
economic crimes, taking into account liberalization of the Criminal Code of the Republic of Kazakhstan.
Keywords: economic crimes, sentencing, liberalization of the Criminal Law.

Hu nuist koro He cekpert, 4To cBoOOoIa MPEANPHUHUMATETLCKON M MHOH SKOHOMUYECKON AeATeIbHOCTH MPEICTaBIISET
€000l KpaeyroibHbII NPUHIUI KOHCTHTYIIMOHHOTO Pa3BUTHS I'OCYAApCTBa B MEPUOA IKCTEHCUBHO Pa3BUBAIOLIMXCS
COLIMAJIbHBIX CBs3eH. B CBOIO ouepenp, HOCTIKEHUE 3a/1a4 U 1elieil CBOOOTHBIX SKOHOMUUECKHX JCHCTBUI aKTyaln3u-
pyer npobiemMy «TpaHc(opManum» Kak CyIIECTBYIOIINX PEKHUMOB HAJIOTOB M COOPOB, TaK U OXPAHUTEIBHBIX CPEACTB B
CTPYKTYpE MEXaHH3Ma YrOJIOBHO-IIPABOBOT'O PETYIIMPOBaHUs. B 3TOi CBsI3M 3HAYMTENbHBIE U3MEHEHUsI OBUTH BHECEHBI
B 3aKOHOJIATENBHYIO OIIEHKY OOIIECTBEHHOI ONMAaCHOCTH KaK JISIHHUM, TaK W JIUI, IPUBJIEKaEMbIX K OTBETCTBEHHOCTH 32
COBEpIIIEHHE MPECTYIUICHUH B chepe IKOHOMUUECKOH JIESTEeNbHOCTH, IPETyCMOTPEHHBIX IIIaBOW 7 YTOMOBHOIO KOJEK-
ca Pecnyonuku Kazaxcran (manee — YK PK). Tak, Ha momenT npunsatis YK PK mpectymHbIME 1, COOTBETCTBEHHO,
YrOJIOBHO HaKa3yeMBbIMU IPU3HABaJIKNCh 47 COIMAJIBHO OMAcHBIX AesHUM. 3a mepuon ¢ 1997 mo 2013 r. B Texcrt pac-
CMaTpHUBaeMOii INIaBbl YTOJIOBHOT'O 3aKOHA OBbLJIO BHECEHO OoJjiee cTa U3MEHEHUH U JONONHEHUH. MexXay TeM ayMaercs,
410 3((PEKTUBHOCTD U aJeKBATHOCTh BHECEHHBIX U3MEHEHUH HE OTBEYAIOT KaK CYIIECTBYIOUIMM MOJIUTHYECKUM U KO-
HOMHKO-COLIMAIEHBIM PEaHsM, TaK M JOKTPHHAIBHBIM pa3padoTKaM B 00JAaCTH IOPUAMYECKOH TEXHHUKH, YTOJIOBHOTO
NpaBa U KpUMHHOJIOTHH. Tak, aHajau3 AaHHBIX CyAeOHOW NMPaKTHKU CBUIETEIBCTBYET O BEChMa CHUCXOJUTEILHOM OT-
HOIIEHUH TIPaBONPUMEHHTEISI K OOIIECTBEHHON OMACHOCTU YKa3aHHBIX JIMIl 0e3 J10CTaTOYHOH KPHUMHHOJIOTHYECKOH
000CHOBaHHOCTH PUHUMAEMBIX PELICHHH.

Kak mokaspiBaer opunuanbHas CTaTHCTHKA, BHECEHHE U3MEHEHHUH B IEIISIX BOCIIOIIHEHHS IPOOEIOB 3aKOHA U TyMa-
HU3aIUM €r0 HOPM He BCEerja NMPUBOAUT K PEaTbHOMY CHI)KEHHUIO KOIMYECTBA COBEPIIAEMbIX SKOHOMUYECKUX MPECTY-
IUIeHHH. B nenoM «Bompockl ryMaHU3aluy YroJOBHO-TIPABOBOM ITOJIUTUKU HE MOT'YT OBITh PEIIeHBI TOIBKO IYyTEM BOC-
TIOJIHEHUST TIPOOENIOB JEHCTBYIOIIErO YrOJIOBHOTO, YTOJOBHO-IPOIECCYANBHOIO M aJIMHHHUCTPATHBHOTO 3aKOHO/A-
TenscTB» [1, c. 15]. AHanu3 MpaBoOBOM CTATUCTHKU B OTHOLIEHHMH SKOHOMHUYECKHUX MPECTYIUICHUM MOKa3bIBaeT clie-
JyIOIIKE Pe3yabTaThl [2]:

No | Tlepuon O6iiee KOI-BO Kon-so V], Kon-Bo V] Beiaeceno
BO30YKIEHHBIX BO30YKIEHHBIX 10 9KOHOMHYECKUM OOBHHUTETBHBIX
YTOJIOBHBIX JIEIT 10 9KOHOMHYECKUM MPECTYIUICHUSIM, Ha- MIPUTOBOPOB
o MPECTYIUICHUSIM MPaBJIEHHBIX B CY/I
(rmaBa 7 YK PK)
1 2009 121 667 5404 (4,4%) 2371 (43% orrp. 4) | (craTHCTHKa OTCYTCTBYET)
2 2010 131 896 5053 (3,8%) 2 530 (50% ot rp. 4) 717
3 2011 206 801 3 481 (1,6%) 1 755 (50,4% ot rp.4) 358
4 2012 287 681 4 934 (1,7%) 1 638 (33% ot rp. 4) 167
5 2013 359 844 4914 (1,36%) 1882 (38% orrp.4) | 72 (3a 6 Mecsime 2013 1.)

W3 npuBeneHHOM TaOIHIIBI BUIHO, YTO YACIBHBIA BeC 3KOHOMHUYECCKHX MPECTYIUICHUH CHIDKACTCSA TJIaBHBIM 00pa-
30M 3a CUET pOCTa OOIIEro 4rcia 3aperucTpUPOBAHHBIX MpECTyIUIeHHH. MexXay TeM aOCOII0OTHOE YUCIO BO30OYKICH-
HBIX YTOJIOBHBIX JIEJI IO SKOHOMHUYECKUM IPECTYIUICHUAM B JMHAMHUKE CYIICCTBCHHO HE MeHsercsa. KomuecTBo yro-
JIOBHBIX JIEJ1 10 SKOHOMHUYECKUM MPECTYIUICHUSAM, HAlPABJICHHBIX B CYII, TAKXKE SBIACTCS CTAOMIBHBIM U HE MPEBHIIIA-
et 50% ot ymcia Bo30YXIeHHBIX. [IpuMedaTelbHO, YTO YKMCIO YTOJIOBHBIX JICN, Pa3pelICHHBIX CYIOM C BHIHECCHHUEM
OOBHUHUTEIBHOTO MPUTOBOPA, B MTOre HE mpeBbimaet 10% OT 4ucia 3aperucTpupoBaHHBIX mpecTymuieHuil. Cyae0Ho-
CIIEJICTBEHHAs MTPAKTHKA IMOKA3bIBACT, YTO 3HAYMTEIBHBIN ammapaT COTPYAHUKOB CIICI[UAILHOIO OpraHa YroJIOBHOTO
npecienoBanus [3] eKeromHo MoiydaeT CyacOHOe MOATBEPKACHUE CBOMX YCHWiIHi jumis B 10% ciaydaeB oT oOIero
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KOJIMYECTBA BO30YKJCHHBIX YTOJOBHBIX /€N MO SKOHOMHYECKUM IIPECTYIUIEHUSM. B OCTallbHBIX CIydasx yroJOBHBIE
Jieia HaIpaBIISIOTCSl HA JTOMOJHUTEIBHOE pacciieloBaHKe, Ha paCCMOTPEHHE CYJIOM B MHOM COCTaBe JINOO MpeKpalia-
I0TCS B CBSI3M C OTCYTCTBUEM COCTaBa MPECTYIUIEHHs. TakuMm o0pa3oM, MpuOIH3UTENsHO B 90% cityyasx mpuBJeYeH-
HbI€ K OTBETCTBEHHOCTH NPEANPUHUMATENIN HE MOIY4al0T YTOJIOBHO-IIPABOBOM OLIEHKH MPOTUBOIPABHBIX AESIHUM, IPU
9TOM, KaK IPaBUIIO, IIpETepIieBasl HEraTHBHBIE MOCIIEACTBHS ISl CBOEro OM3HEcCa B CBSI3M C BOBIICUEHHEM B cepy yro-
JIOBHOTO CyJO0Npou3BoAcTBa. Ha Hamr B3Iysaa, caoXuUBIIMECS B IPaBONPUMEHUTENBHON MPAKTUKE YCIOBUS HABOIAT Ha
MBICJIb O TOM, YTO, KaK MpaBuio, OOBUHEHHS TIO JieJlaM 00 SIKOHOMHYECKUX MPECTYIUICHHUAX CTPOSTCS Ha HEAOCTATOU-
HOHM JT0Ka3aTelIbCTBEHHOM 0a3e M 3aBeOMO HE MMEIOT CyJeOHBIX MEepCIeKTHB. TakkKe B MPaBOIPUMEHUTEIBHON aes-
TEJILHOCTU OCTAaeTCsl IPOOJIEMAaTHYHBIM BOIPOC O KaueCcTBE MpPEIBAPUTEIBHOIO PAcCiIeoBaHus 10 AejaM 00 SKOHOMHU-
YecKUX MnpecTyruieHnsx. [IpeacraBisiercs, 4TO BBI3BIBAET CEPbE3HOE OMACEHHE OTCYTCTBHE €IMHO00pa3us CyleOHOMH
MIPaKTHKH [IPY OTIIPABJICHUH [IPAaBOCYHS I10 JieNilaM 00 SKOHOMHYECKHUX MpecTyIuieHusx. K npumepy, npuas K BEIBOAY
0 BO3MOYKHOCTH HCIIPABIICHUS] OCYXKAEHHOTO 0€3 peaslbHOro OTOBIBAHHS HAaKa3aHUs 3a COBEPUICHHE MHOI'ORIIH30IHOTO
MOIIEHHUYECTBA, CY/] MOCTAHOBWIJI CYUTATh 8 JIET JIUIIEHUS] CBOOO/IBI YCIOBHBIM IIPH HAMWYKU Y noacyaumoi C. Xpo-
HU4Yeckoro Oponxura [4]. Takxke aHaTU3 OTAENBHBIX MPUTOBOPOB 1O M. «O» 4.2 ¢1.190 YK PK (He3akoHHOE npeanpu-
HUMATEJIbCTBO, CONPSDKEHHOE C U3BJICYEHUEM JI0X0/1a B 0CO00 KPYITHOM pa3Mepe) MOKa3bIBaeT, YTO Ha3HaYeHHbIC HaKa-
3aHUsI BAPBHUPYIOT OT 1uTpada B ONpeesieHHOM pa3Mepe 0e3 KOH(PHUCKALMHA UMYIIECTBA IO PEasbHOTO JIMIIEHHs CBOOO-
JIBI CPOKOM J10 3 (Tpex) JIeT ¢ KOH(HCKaleld BCero NMYIIeCTBa, NMPHHAIEKANIETO OCY)KJICHHOMY, U B OONBIINHCTBE
cllydaeB OCHOBaHHEM JJIsl IPUMEHEHHS PEaIbHOTO JIMIIEHUST CBOOO/IBI SIBJISIETCS HEeIlIaTeKecrnocoOHocTh juna. Tak, H.
ObUT MPU3HAH BUHOBHBIM 32 COBEpIICHHE YKa3aHHOTO MPECTYIUICHUS, U eMy ObUIO Ha3HaYeHO HaKa3aHHE B BUJE JIBYX
JIET JIMIIEHHsT CBOOO/ABI. MOTHBUpYS pelIeHHe B IPUTOBOPE, CYJl yKa3al: «y MOJICYAMMOIO HET IIOCTOSIHHOW padoThl,
pabora ce30HHasi, COOTBETCTBEHHO HET CTAaOMIIBHOTO 3apaboTKa, a TAK)Ke JOCTaTOYHOI0 UMYIIECTBA, Ha KOTOPOE MOXKET
OBbITh OOpaIIeHO B3BICKAHUE, BBUY YEro CyJ He MOXKET Ha3HAUWTh €My Haka3zaHHe B BHJE IITpada, MOCKOIbKY TaKOH
BUJI Haka3zaHus 3aBegoMo HeucnoaHum» [S]. Ocyxnennomy I1. ocHOBaHMEM Ha3HauYeHUS HAKA3aHUS B BUJE JIUIICHUS
CBOOO/IBI C UCTBITATENLHBIM CPOKOM Ha 1 (O/IMH) TOJI MOCITYKUIIO €r0 MaTepualibHOE MOJIOKEHHE W HaJHuYhe BOChbMe-
PBIX HecoBeplleHHOIeTHUX faeTe [6]. OcyxnenHoi H. 3a coBepiieHre aHATOTHMYHOrO IeSHUS Ha3HAUEHO HaKa3aHue B
Buze mrpada B pazmepe ceMuMecsiuHOM 3apaborHoi miaTel B cymme 140 000 (cTo COpOK ThICSY) TEHre, YTO IKBHBA-
nenTHo 29 000 (aBaauaTh NEBATH THICAY) pyoOisaMm [7].

MpI nonaraem, 4To B paCCMOTPEHHBIX CITy4asix BhIpaKEHHAsi B XapakTepe Ha3HauYeHHOTro HaKa3aHWsl OlleHKa oOlie-
CTBEHHOH ONACHOCTH JIMIIA CTABUTCS B 3aBHCHMOCTh OT YPOBHS €0 MaT€pUAILHOTO TOJIOKEHUs], YTO de facto aHHYIH-
pYeT 3aKpeIuieHHbIE B 3aKOHE IIeIM HaKa3aHUs. Takoe COCTOSHHE NMPAaKTUKK Ha3HAYEeHHs HaKa3aHUsl MOXKET CII0cCO0CT-
BOBaTh COBEPILEHUIO BCe OoJiee «IPHOBUIBHBIX» JIESTHUH C BO3pACTAalOIIMM MaTepHAIbHBIM yilepOoom. Takxke B xoxe
aHayM3a JaHHBIX npuMmeHeHus: HopM riaBbl 7 YK PK ycranoBieHo, 4To 60nbIIMHCTBO U3 37 yKa3aHHBIX B 3aKOHE CO-
CTaBOB IIPECTYIUICHUH HE NpHUMeEHseTcs Ha npakTuke. K ToMy e cyneOHasl CTaTHCTHKa MOKa3bIBAET, YTO €KErogHO
MpEANPUHUMATENN PUBJIEKAIOTCA K YTOJIOBHOW OTBETCTBEHHOCTHU JIMIIL MO 6-7 CTaThIM YTOJIOBHOTO 3aKOHA, 3a HC-
kmogeHueM 2012 r. Takum o6paszom, moutu o 30 cratesaM niaBbl 7 YK PK yronosHas craTHcTHKa OTCYTCTBYET.

No [lepuon Crateu YK PK, 0 KOTOpBIM BBIHECEHBI TPUT'OBOPHI

1 2009 1) U3roTOBJIEHME WU COBIT OAEIBHBIX JIEHET WU IeHHBIX Oymar (cT.206);

2) neranu3anusl ACHEXKHBIX CPEACTB WIM WHOTO MMYIIECTBA, NMPHOOPETEHHOTO HE3aKOHHBIM
myreM (cr.193);

3) sxoHOMHUYEcKast KoHTpabanaa (cr.209);

4) yKIIOHEHHE OT YIUIaThl TAMOXKEHHBIX ILIaTexel 1 coopoB (cT.214);

5) yKIIOHEHHE OT YIUIaThl HAJIOTOB C OpraHu3almi (cr.222);

6) YKIIOHEHHE TpaKIaHWHA OT YIaThl Hasora (cT.221)

2 2010 1) U3roTOBJICHUE WU COBIT MOACIBHBIX JCHET WM IIeHHBIX Oymar (cT.206);

2) neranu3anusl ACHEXKHBIX CPEACTB WIM WHOTO MMYIIECTBA, NMPHOOPETEHHOTO HE3aKOHHBIM
myreM (ctT.193);

3) sxoHOMHUYECKast KoHTpabanaa (ct.209);

4) yKIIOHEHHE OT YIUIaThl TAMOXKEHHBIX ILIaTexel u coopoB (cT.214);

5) yKIIOHEHHE OT YIUIaThl HAJIOTOB C OpraHu3almii (cr.222);

6) YKIIOHEHHE Tpa)KIaHWHA OT yIuiaThl Hanora (cr.221);

7) mony4eHre He3aKOHHOI'0 BO3HArpaxkaeHus (c1.224)

3 2011 1) U3roTOBJICHUE WU COBIT MOMICIBHBIX JCHET WM IIeHHBIX Oymar (cT.206);

2) neranu3anusl AEHEXKHBIX CPEACTB WIM WHOTO MMYIIECTBA, NMPHOOPETEHHOTO HE3aKOHHBIM
myreM (cr.193);

3) sxoHOMHUYECcKast KoHTpabanaa (ct.209);

4) yKIIOHEHHE OT YIUIaThl TAMOXKEHHBIX ILIaTexel 1 coopoB (cT.214);

5) yKIIOHEHHE OT YIUIaThl HAJIOTOB C OpraHu3almii (cr.222);

6) YKIIOHEHHE Tpa)KIaHWHA OT yIuiaThl Hanora (cr.221);

7) nony4eHne He3aKOHHOI'0 BO3HArpaxkaeHus (c1.224)

272



H.M. Konapbaesa, O.C. Oooes. OrienbHble BOIPOCHl HA3HAYECHHS HAKa3aHUs 32 SKOHOMHMYECKHE MpecTyIUIeHus (110 MaTepuazam
Pecrryonuku Kazaxcran)

4 2012 1) He3aKOHHOE TPEANIPUHUMATEILCTBO (cT.190);

2) JDKeTpeAIpUHUMATENbCTBO (CT.192);

3) coBepiieHHE CyOBEKTOM YacCTHOTO MpEeAIPUHUMATEIbCTBA CACNIKU (CEN0K) Oe3 HaMepeHHs
OCYIIECTBIICHHS TIPEIPUHUMATEIILCKON IESITENBHOCTH

(cT.192-1);

4) neranmu3anusi AEHEXKHBIX CPEACTB WIM MHOTO MMYIIECTBA, NMPHUOOPETEHHOTO HE3aKOHHBIM
myreM (cr.193);

5) He3aKOHHOE IOTyYeHHE U HellelIeBoe HCIIONb30Banue Kpeaura (cT. 194);

6) He3aKOHHOE HCIIOJIb30BaHHE TOBAPHOro 3HaKa (cT.199);

7) U3TOTOBJIEHHUE WJIH COBIT ITOAAENBHBIX JICHET WM EeHHBIX Oymar (cT.2006);

8) U3roTOBIEHUE WU COBIT MOJIENBHBIX IJIATEKHBIX KapTOUYEK M MHBIX IUIATEKHBIX U PacdeT-
HBIX TOKYMeHTOB (cT.207);

9) HapylieHHe MopsiIKa U NPaBUJI MAPKUPOBKH MOJAKIIM3HBIX TOBAPOB aKIU3HBIMH MapKaMu U
(WIM) y4eTHO-KOHTPOJIBHBIMU MapKaMu, TOAEIKAa U UCIOJIB30BaHNE aKIM3HBIX U (WIIN) y4er-
HO-KOHTPOJBHBIX Mapok (cT. 208);

10) sxoHOMHUecKas kKoHTpadbana (c1.209);

11) He3aKOHHOE UCTIOIB30BaHKE JICHEKHBIX cpeacTB OaHka (cT.220);

12) yKJIOHEHHUE OT YIUIaThl HAJIOTOB C OpraHu3aiui (cr.222);

13) ykIoHeHUe rpakJaHuHA OT yIuiaThl Hajora (cT.221)

BeccriopHo, OTCYTCTBHE MPUTOBOPOB 1O TEM WIIM MHBIM CTaThsIM €llIe HE CBUAETENLCTBYET 00 MX OECroNe3HOCTH.
[Ipex e Bcero, 3amavya HOpM paccMaTpuBaeMoii rtapel YK PK 3akimrouaercs B oXxpaHe OTHOIICHHI B chepe IKOHOMUYE-
CKOl JedarenbHOCTH. [Ipy 3TOM, Ha Hall B3IVIS, BRIIIENpUBEIeHHAs HH(OpMAaNKs OKa3bIBAET, YTO MOAXO/ 3aKOHO/Ia-
Telsl, 3aKIIOYAIONINICS B ONpe/IeNIeHNH IPHYMHEHHOT 0 yillepOa B KaueCTBE OCHOBAHUSI YTOJIOBHOW OTBETCTBEHHOCTH 32
COBEpIIEHHE YKOHOMUYECKHX TPECTYIUICHUH, HEe BCEr/ia ONpaB/aH Ha MpakTHKE. [I0CKOIBKY OTCYTCTBHE YrOJIOBHBIX
JIeTT TI0 «MepTBBIM» cTaThsiM TaBbl 7 YK PK ykasbiBaeT u Ha OTCyTCTBHE yiiepOa MO 3THM HPECTYIUICHHSIM.

B nenom, yuutsiBasi npuBeACHHBIE BhIIe O(QUIMANBHBIE NaHHBIE CyIeOHONH CTATUCTUKH, MOXXHO OTMETUTH Clle-
JIYIOIIME TeHIEHIINH Peallu3alii YTOoJI0OBHO-IIPABOBOI OTBETCTBEHHOCTH 32 SKOHOMHYECKHUE MPECTYILICHUS:

1. 3HauyuTenbHAs YacCTh YTrOJIOBHO-IIPABOBBIX HOPM, IPEIYCMaTPHUBAIOMINX OTBETCTBEHHOCTh 32 3KOHOMHYECKHE
MPECTYIUICHHS, HEe TIPUMEHSIETCSI B TIPABOIPUMEHHUTENFHOM NEeSTETbHOCTH, YTO NMpeNoIpeessieT psn TpyaHocTeid. Bo-
MIEPBBIX, BCTAET BOIPOC O LEJIECO00Pa3HOCTU COAEPIKAHUSI CHCTEMBI OPraHOB IO MPOTHBOJEHCTBHIO SKOHOMHUYECKON
MIPECTYITHOCTH. BO-BTOPBIX, «MEPTBHIE» yrolloBHO-NpaBoBkie 3anpersl rnaBbl 7 YK PK o0ycnosnuBaroT npobiemy ux
s¢pdexkruBHocTu. B aToit cBsazu mpaB AWM. Papor, Beinensist 3pEeKTHBHOCTH U COLMAJIBHYIO MOJE3HOCTh YTOJIOBHO-
MIPaBOBBIX HOPM. [8, ¢.76-81].

2. CHMXeHHe KauecTBa pabOoThl OPraHOB YTrOJOBHOTO MpecieOBaHHs. 3HAUUTEIFHOE PACXOXKICHUE MEXKIY YHCIOM
JIMI, B OTHOUIEHHH KOTOPBIX BO30YXIEHBI JieJla O MPECTYIUICHUSIX SIKOHOMHYECKOH HANpaBJIeHHOCTH, U KOJHYECTBOM
JIMI, B OTHOUIEHHH KOTOPBIX BBIHECEHBI OOBHHHTENBHBIE MPUTOBOPHI IO JaHHOM KaTeropuy MPECTYIUIEHHH (IOYTH
90%), CBUIETENLCTBYET O TOM, YTO Ka4eCTBO pabOThl OPraHOB IPEABAPUTEILHOIO PACCIENOBAHUS HAXOANUTCS HA HU3-
KOM ypOBHE. Y CyryossieTcst oJ0KEHHE TeM, YTO ITPOU3BOJICTBO 110 YTOJIOBHBIM JIeJIaM OCYIIECTBIISIETCS] C HAPYIIEHHEM
HOpPM KaK MaTepHajJbHOrO, TaK W IPOLEAYPHO-IIPOLECCYATbHOIO YTOJOBHOIO IIPpaBa, BONPEKH KOHCTUTYIMOHHBIM
MPUHIUIIAM 3aKOHHOCTH, COOJIIOZICHUSI TIpaB U 3aKOHHBIX MHTEPeCcOoB rpaxaad. [lo maHHOMY BOMpoCy psi aBTOPOB MO-
JIaraeT, 4To MPOU3BOJIBHO ITOIMEHSIOTCS MOUTMHHBIE COIMAIBHO ONMPABIaHHBIE 1IN YTOJIOBHO-IIPABOBOM perylaMeHTa-
LIMA OTHOLICHUH B chepe SKOHOMHUKH: yroJIOBHO-NIPABOBasi OXpaHa COOCTBEHHOCTH, HCIIOJNIL3YEMOH B IIpEINpPHHUMA-
TEJILCKOHM JEATEIbHOCTH, 3aMEHSETCs 3aadell OCYIIECTBIICHUS! PENPECcCUil B OTHOIICHUU IPEANPUHUMATENIEH, B TOM
YHCIIe Pa30BbIX, U30UPATEIbHBIX, a YTOJIOBHOE MPABO U YroJOBHASI IOCTULMS UCIIOJIB3YIOTCS B KAUECTBE HHCTPYMEHTOB
YTOJIOBHO-TIPABOBOT'O YNPABJICHHsI SKOHOMUKOM U Tiepenena coocrBeHHocTH [9; 10, c.5]. [Ipyrue monarator, 4To Takoe
COCTOSIHHE CYAEOHO-CIIEICTBEHHON NPAKTUKU SIBISIOTCS CJIEJCTBUEM Ype3MEpHOM KPUMHHAJIH3ALUUH TPEIpHHAMA-
TeabCcKoi nestenbHocTH [10, ¢.10].

3. OTcyTCcTBHE HayYHO-aHAUTUYECKOTO TIOAX0/1a B 3aKOHOTBOPYECTBE U MPABONPHUMEHHUTEILHOMN IPaKTHKE TI0 pea-
JIU3alMH YTOJIOBHOW OTBETCTBEHHOCTH 32 SKOHOMHYECKUE MPECTYILICHHUS, HECMOTPSI Ha HANW4ue OOIIUPHON TEOpeTH-
yeckor 6a3pl. OTMEUaeTcs, 4YTO 3aKOHOAATENbHBIE OpraHbl HE UMEIOT HayYHO-UCCIIEI0BATENbCKUX CTPYKTYpP, KOTOpbIE
OBl CUCTEMHO OCYIIECTBJISIM MEPMaHEHTHBII MOHUTOPHUHI KPUMUHOJIOTHYECKHUX PEani, uX MpodeccHoHaNbHBINA CO-
LMAJIbHBIA U IPAaBOBON aHAIIU3, IPOTHO3 BO3MOXKHBIX PE3YJbTATOB IpeUlaraeMbIX H3MEHEHHH, pacyeT KaJIpoBbIX, Op-
TaHU3AIMOHHBIX ¥ SKOHOMHUYECKHX BO3MOKHOCTEeW. HaydHBIX Ka/ipoB B CTpaHe JI0CTATOYHO, HO IIEpe]] HUMH HE CTaBsIT-
Csl OTH 3aJla4d, OHM HE MOJYYaloT CUCTEMHYIO MH(pOpMAaIHIo, KOTOpas y Hac coOMpaercss B OTPOMHOM KOJIMYECTBE U
Joporo ooxomurcs rocynaapcty [11].

4. Tlpuopurer perynaTUBHON (PYHKIIMU YyroJOBHOIO 3aKOHA HAJ OXPaHUTEIbHON PU KOHCTPYHUPOBAHHH YTOJIOBHO-
MIPaBOBBIX HOPM, YCTaHABJIMBAIOIINX OTBETCTBEHHOCTh 38 IKOHOMHYECKHUE MPECTyIUIeHnsl. Mex/1y TeM, Ha HaIll B3TJIs,
YTOJIOBHBIH 3aKOH JIOJDKEH OXPaHSATh OTHOUICHHS B chepe SKOHOMHYECKOH NEsITEeNbHOCTH, a HEe PerylupoBarh uUX. B
JTAaHHOM CcBsi3u mpaB A.D. YKanuHCKuii, Ha3bIBasi OJHOM M3 OCHOBHBIX ITPOOJIEM YrOJIOBHOT'O MPaBa OTCYTCTBUE YETKOTO
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MIPE/ICTaBIICHUS KaK O TIO3UTUBHBIX M HETaTHBHBIX CIEACTBUSX (DYHKIIMOHUPOBAHUS JIEHCTBYIOIIETO YTOJIOBHOTO MIPaBa,
TaK 1 0 crocobax MCIONB30BaHUS €r0 BO3MOXKHOCTeH: « OHM OTHOBPEMEHHO M MEPEOLEHUBAIOTCS, U HEJIOOLICHUBAIOT-
cs. B uHTEpecax Hamiel cTpaHbl HEOOXOAMMO BBISIBUTH M ITPABHIBHO HUCIIOIB30BATh MEXaHU3M JICHCTBYIOIIETO YTOJIOB-
HOT'O TpaBa JUIsl JOCTHXKEHHS TO3UTUBHBIX IIeJIel NPU 00s13aTeIbHOM YMEHBIIEHHH HETaTUBHBIX MTOCIEACTBHM, IPUYEM
— W 3TO KpaliHe Ba)KHO! — pacCUMThIBasl HA TO, YTO CTpaHa OyJeT CylIecCTBOBAaTh M pPa3BUBATHCS B HEOOO3pUMOM Oyy-
meM. B naHHOM cityyae BO3HHMKAIOT U ITOJUIEKAT YCTPAHEHHIO MHOTYE HETaTUBHBIE CieAcTBHA. K MX 4HCiy OTHOCSTCS:
JeuIUT UCTIONHEHHS U MHGIIALUS YTOJIOBHOTO IPaBa, MPEBPAIlEHHE €ro B JO3YHIOBOE, B JIY4IIIEM CIy4ae — CHMBOJIH-
YecKoe IpaBo, U30MPaTENIbHOCTh €ro IPUMEHEHUSs, MOJPBIB HAIIMOHAJIBHOTO JOBEPHs K YrOJIOBHOMY IIpaBy, mepepac-
TIpe/IelIeHHEe BJIACTU OT 3aKOHONATENBHOW M CYAEOHOM K MCIOMHUTENbHOH...» [12, c. 51-57]. Ha3nauas Hakazanue
CyOBeKTaM paccMaTpUBAEMBIX MPECTYIUICHUH, TOCYIapCTBO MPUMEHSET PENpecCHIO, B OONBIINHCTBE CIy4acB B BHUIE
JIMIIEHUsT CBOOO/IbI B OTHOIICHWU TpeANpPUHUMATENIeH, He TPEICTaBISIONMX O0ibIION 00IIecTBeHHON onacHocTH. B
pe3ynbTare o0IIEeCTBO TEPsIeT Kak YacTh TPYAOCIOCOOHOTO HACENEHNUs, TaK U JOBEPHE K ATUM OCYXKIEHHBIM, COJEpKa
ux 3a cyer OromkeTa. Vcxons U3 BBHIIEU3IOKEHHOIO, MOJKHO I0Jarath, 4YTO B HACTOSIIEE BPEMsI YTOJOBHBIM 3aKOH
yTpayuBaeT CBOE MOJTMHHOE CBOMCTBO — PE3EPBHOCTH Yr'OJIOBHO-IIPABOBOIO 3aIIPETA.

Takum o0pazoM, MpaBONPUMEHHUTENbHAS TPAKTHKA BO BPEMsI JTHOEpaIM3alny YTOJOBHO-TIPABOBBIX HOPM 00 OTBET-
CTBEHHOCTH 32 SKOHOMHYECKHE IPECTYIUICHHSI CTAIIKUBAETCS C IByMSI OCHOBHBIMHU MPOOJIEMaMH: BO-NIEPBBIX, YTOJIOB-
HBII 3aKOH HYXJIAaeTCsl B pa3padoTKe MEXaHU3MOB peasln3aly 3a1a4, npeaycMorpenssix cr.2 YK PK, kpome nosceme-
CTHOTO ¥ OOIIMPHOTO YCTAHOBIJICHHSI YTOJIOBHOW OTBETCTBEHHOCTH 3a JIIOOBIE MTPOTUBOIIPABHBIE JESHUS, KOTOPHIE MO-
I'YT UIMETh MECTO B 9KOHOMHYECKUX OTHOILICHUSIX; BO-BTOPHIX, HE YCTAHOBIICHBI B 3aKOHOJATEILHOM MOPSIKE Ba)KHBIE
CyOBEKTHBIE YCIOBUSI, KOTOPBIE BXOASAT B CTPYKTYPY OCHOBAHHUI YrOJIOBHOWH OTBETCTBEHHOCTH 32 SKOHOMUYECKHE Ipe-
crymienus. [IpuHIUI TpaskAaHCKOTO MpaBa «BCE, YTO HE 3alpelleHo, TO J03BOJICHO» M JKENaHUs IpeanpuHuMaTenei
JIIOOBIM HE 3alpelieHHBIM ITyTeM TPHUBIIEYb BHITOMBI YCIOKHSIOT MPOIecC KBAMU(PUKAINA SKOHOMHYECKUX MPECTyILIe-
HUH, pa3rpaHHYEHUs peasbHbIX MPECTYILICHHH OT PUCKOBOTO SKOHOMHUYECKOTO IMOBEACHUS, a TaKKe pa3srpaHUuCHUs
3JI0POBOH MPEAITPUHIUMATEIHCKOM LETH 0 TPUBIICYSHUIO T0X0a OT HE3JI0pPOBOI KOPHICTHOW MOTHBAIHUH.
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MPSAMBIE UHOCTPAHHBIE UHBECTUIUU B COEPY TEJTEKOMMYHUMKAIIUI
B POCCHHU U KHP: IPABOBBIE ACIIEKTbBI

B cmamwe paccmompenvl 60npocsl npasosozo pe2yiupoeanisi 00Cmynd UHOCMPAHHbIX UHBECHIOPO8 HA PLIHOK Me-
nexommyHukayuonnvix yeaye Poccuu u KHP. Tlposeden cpagnumenbHO-npasosoll anaius HOpMAamueHO-npagosbix aK-
mog obeux cmpawn 6 OaGHHOU cghepe, a maK’ce NPOMOKOI08 OaHHbIX 20cyoapcme 06 ux npucoedunenuu k BTO.

Knroueevie cnosa: npsimvie unocmpanuvie uneecmuyuu, menexommynuxayuu, BTO, npaso KHP.

A.P. Alekseenko

FOREIGN DIRECT INVESTMENTS IN TELECOMMUNICATION SERVICES
IN RUSSIA AND THE PRC: LEGAL ASPECTS

The article considers the issues of legal regulation of foreign investors’ access to the market of telecommunication
services in Russia and the PRC. A comparative legal analysis of law acts of both countries has been made in this sphere
as well as the protocols of these countries on their joining the WTO.

Keywords: foreign direct investments, telecommunication, WTO, Chinese law.

JlesTenbHOCT TO Tepeaadye U NONMydeHUto MH(GOPMALUK MPU MOMOIIY TEIEKOMMYHUKAIIMOHHBIX CHCTEM, TO €CTh
AJIEKTPOCBSI3U, HTPAET OOJIBIIYIO POJIb KaK B SKOHOMHKE, TaK U B MOIUTHKE JII000ro rocynapcrsa. Kpome Toro, undop-
Malysi — 3TO O/IMH M3 BAKHEHIINX 3KOHOMHYECKUX pecypcoB. OT TOro, HACKOIbKO OBICTPO CYOBEKTH IKOHOMHUUYECKHX
OTHOIIEHWH MOTYT TOJIy4aTh WM NepenaBaTh HH(POPMALUIO, 3aBUCUT X 3(P(EKTHBHOCTH B CONEPHUYECTBE C KOHKY-
peHTamu. Kak OTMEYaloT SKOHOMHMCTBI, «CErofiHSl B OOJBIIMHCTBE CTPaH TEIEKOMMYHHKAIUM Pa3BUBAIOTCS OIepe-
KAFOUIMMHU TEMIIAMH OTHOCHTEIILHO SKOHOMHUKH B LIEJIOM, OTHACTHU CriiaxkuBas konebanus BBII u obrousst craguu o6-
IEr0 pa3BUTHsI MHOTHX CTpan» [2, c. 3].

Tak kak cdepa TeTeKOMMYHUKAIMHU SBJSIETCS CTPATErMYECKON OTPACIbI0 DKOHOMHUKH, TOCYIapCTBa TPHUIAIOT OCO-
0oe 3HaYEHHUE €€ MPABOBOMY PETYIMPOBAHUIO, B OCOOCHHOCTH — B YaCTH IIPaBOBOTO PEryJIUPOBAHUS JTOCTYIa Ha CBOM
BHYTPEHHHUI PBIHOK 3apyOeXHBIX KOMIIAHWH, MHOCTPAaHHBIX WHBECTOpPOB. M3yuenue ombita Kurasy, xoropsiii ¢ 2001 r.
SIBIISIETCSL YYaCTHUKOM BcemupHoit ToproBoii opranmzanuu (nainee — BTO), MoxeT okazaThCs BeCbMa IOJIE3HBIM LIS
Poccun.

[Mocne Havyana pedopm orkpbitocT «B KHP ObLIO CO371aHO 3aKOHONATEIBCTBO, PErYAUPYIOLIee MPsIMble HHOCTPaH-
Hble MHBeCTUIMHA. OHO COCTOMT W3 3aKOHOB, NMPHUHATHIX Beekuratickum CobOpannem Haponnbix IlpencraBureneii, Hop-
MaTHUBHBIX aKTOB, M3/1aBaeéMbIX | 0CCOBETOM, MIPOBHHLIMAIBHBIMY U FOPOICKUMU IpaBUTenscTBaMm» [1, ¢. 13]. OcHOBBI
nomutrku KHP kacatensHo npsiMbix nHocTpaHHbix uHBectuimi (ITMIN) conepxatcs B «[IpoMbIIuIeHHOM KaTajore Juis
WHOCTpaHHBIX MHBecTUIMIY (nanee — Karanor). B Hactosiniuii MomeHT neiictByer Karasnor, uzgannsiii B 2011 r. B Hem
WHOCTpaHHbIE UHBECTHUIUH B c(epy TEICKOMMYHUKAIIMOHHBIX YCIYT BKIIIOYEHBI B CIIMCOK OTpaciiel, KyAa JOCTyH 3a-
pyOexHBIX HHBecTOpOB orpanndeH. CornacHo 1.7 cr.5 [lepeuHst orpaHMYeHHBIX Ui HHOCTPAHHBIX WHBECTOPOB OTpac-
neir Karamora jonsi ”HOCTpaHHBIX MHBECTUIIMH B coBMecTHOM Npennpusituu (nanee — CII) He MoDKHA NpeBHINIATH
50%, a B KOMIIaHHSX, MTPEAOCTABIISIONINX OCHOBHBIE YCIYTH 3JIEKTPOCBS3H, JOJS 3apyOeKHBIX MHBECTUIIMH JIOJKHA
cocTaByATh He 6onee 49% ycraBHOro kanurana [9].

B cBsi3u ¢ ocoObiM oTHOmEeHneM Kurast x noctyny I[TUU B chepy tenexkommyHnukanuii Biactssmu KHP 11 nexabps
2001 r. 6610 MpHHATO NoNokeHHe «O0 ynpaBIeHUH TEIEKOMMYHHKAIMOHHBIMHU TPEANPHATHIMHE C 3apyOe)KHBIM Ka-
nuranom» (nanee — [lonoxxenue). JJaHHBI HOPMATHBHO-NIPABOBOM aKT OrPaHMYMBAET BO3MOXKHOCTH IPOHUKHOBEHUS
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3arpaHUYHBIX TPAHCHALMOHAJIBHBIX TEJIEKOMMYHUKAIIMOHHBIX KOMIIAHUH B YKa3aHHYIO c(hepy AESTeIbHOCTH U O0sI3bI-
BaeT UHBECTOPOB CO3[1aBaTh COBMECTHbIE MpeAnpusaTsi. B cr. 2 [TonokeHus: 3aKperieHo: «TeNeKOMMYHUKAIMOHHBIM
MPEANPUATHEM C 3apYOEKHBIM KalUTaJIOM SBIISIETCSl KOMITaHUSI, OCYIIECTBIISIOIAS TEIIEKOMMYHUKAIIMOHHBIE YCIYTH,
yuYpexaeHHas B ()opMe COBMECTHOTO MPEANPUSATHS KUTAWCKUM U MHOCTPAaHHBIM MHBecTopamu Ha Tepputopuu KHP»
[8]. MOXXHO MPEAIOI0KHTE, YTO YKa3aHHOE OrpaHMYCHHUE BBEICHO C IIETBI0 IPEIOTBPATHT 3aXBaT 00BEMHOTO PHIHKA
TEJIEKOMM yHHKaIIMOHHBIX yciyr Kutaiickoit Hapoanoii PecniyOnukn TpaHCHAIMOHAIBHBIME KOMITAHHSMH 3JIEKTPOCBSI-
3u. Kpome Toro, cornacHo cr. 5 ITonoxkeHusi, ycTaBHON KallUTal COBMECTHOT'O NMPEAIPUSTHs, pa0OTAIOIEro Ha TeppH-
Topun Beeit KHP mimn HECKOMBKUX MPOBHHIMN, aBTOHOMHBIX PaliOHOB HJIM TOPOAOB LEHTPAIBHOIO NOAYUHEHHS, O~
JKEH COCTaBJIATh HE MeHee OJHOro Mipja toaHed; ;i CII, mpegocTaBisiomMX HE OCHOBHBIE YCIIYTH CBsizu, — 10 MiIH
roaneil. YcraBHoil kanurtan CII, ocyliecTBISIOMIEro AeITENbHOCT HA TEPPUTOPHH OAHOM MPOBHUHIINM, aBTOHOMHOI'O
palioHa WM Topoja LEHTPAIbHOIO MOAYMHEHNUS, TODKEH cocTaBiATh He MeHee 100 muH roanedt; s CII, mpenocTas-
JISIFOIX HE OCHOBHBIE YCIYTH CBsI3U, — 1 MuH toaHell. [loMnmo 3akperienus TpedoBaHUH K MUHUMAJIEHOMY YCTaBHO-
My KaluTally JaHHbIH HOPMAaTHBHO-TIPABOBOM aKT YCTAHABJIMBAET WHBIE OTPaHUYEHUS, COONIOZEHUE KOTOPBIX 3HAYM-
TEJIFHO COKpAalllaeT BO3MOXXHOCTh MHOCTPAHHBIX WHBECTOPOB VIS CAMOCTOSITENBHBIX JCHCTBUI Ha PBIHKE YCIYT CBS3H
KHP. B cr. 6 [Tonoxenust xyonupyrorcst Hopmbl Katasora, KoTopble 00s3bIBalOT 3apy0eKHOr0 HHBECTOPA BHICTYIATH B
Ka4yecTBe MJIAJIIIEro MapTHepa M OrpaHUYUBAIOT €ro ydacThe B ycraBHOM Karurtane CII. OueBUIHO, 4TO co3laHue co-
BMECTHBIX HPENNPUATUH, I'/ie TIIaBEHCTBYIOIIYIO MO3UIMI0 3aHMUMAeT KUTalCKas CTOpOHA, JOJDKHO CII0COOCTBOBATH
MIPUOOPETEHHIO KUTAHCKUMU OIIepaToOpaMHt 3JIEKTPOCBS3U MEXIYHAPOIHOTO OIbITa YIIPABJICHUs, a TAKXKE 3aMMCTBOBA-
HUIO MIEPEIOBBIX TEXHOIOTHH.

B KHP, nHecmotpst Ha ee mpucoeanHenue k BTO u Havano nubepanuzaniyu SKOHOMHKH, (HaKTHIECKH MOydeHUE
naxe 49% WHOCTpaHHBIM MHBECTOPOM B KallUTaje KHTAHCKUX TEJIEKOMMYHUKAIMOHHBIX KOMIIAHHHU SIBIISIETCS OYECHB
CIIOXHBIM. XOTsl HHOCTPaHHBIE KOPIIOPALUH M 00JIaIal0T MepeJOBBIMU TEXHOJOTHSIMUA M 000pyJOBAaHHEM, OHH HE MO-
T'YT 3aHSTh 3HAYUTENBHOE MECTO Ha KUTaWCKOM DBIHKE 3JIEKTPOCBs3U. OjHa M3 KPYMHEHIINX MEXIyHapOJHBIX Tee-
KOMMYHHUKAIIMOHHBIX KoMIaHuii — OputaHckas «Vodafone», paccunteiBaBmas k 2005 roxy npuobpectu 20% aximit
«China Mobiley, B 2010 rogy npoaana cBoro 1010 B 3,2% o0paTHO cBoeMy mapTHepy. [loxokas cuTyalus mpou3oInia
¢ 1oxxHOoKopeiickoi «SK Telecomy, kotopas B 2009 rony npojana cBoro noiro B 3,8% obpatHo «China Unicomy; XoTs
9,7% axumit «China Unicom» npuHauiexut ucnanckon kommanun «Telefonica», ee BiusHue He3HauuTenbHO. Kuraii-
ckuii orepatop «China Telecom», koTopoMy TPUHAJIEKUT MOJABIISIONIAs OIS PHIHKA Ha IOT€ CTPaHbl, 0 CHX IIOp
3aKpBIT [ HHOCTPAHHBIX UHBECTULUH [5].

K oTHOmeHHsIM 1O y4pexneHHI0 U (YHKIMOHUPOBAHUIO MPEANPUSTHI 3JIEKTPOCBI3U C MHOCTPAHHBIMU HHBECTH-
uusiMu B PO npumensitoTest henepanbublii 3akoH «O0 MHOCTpaHHBIX MHBeCTUIMAX B Poccuiickoit Deneparmny, dene-
panbHbIi 3akoH «O CBs3M», a Takxke (enepanbHblil 3ak0oH «O MOPSIKE OCYIIECTBICHHS WHOCTPAHHBIX WHBECTUIMN B
XO03sTiiCTBEHHBIE OOIIECTBA, MMEIOIIUE CTPAaTerHYecKoe 3HaueHue Jisi o0ecredeHns: 0OOOPOHBI CTPpaHbl U 0€30MTaCHOCTH
rocyznapcTBay. 3akoH «O CBA3W» HE COJAEPKUT KaKUX-THOO CYIIECTBEHHBIX OIPaHUYEHHH B OTHOIICHUH MHOCTPAHHBIX
nHBecTOpoB. OH Ja)x<e OTJENbHO MTOAYEPKUBAET, YTO HHOCTPAHHBIE HHBECTOPHI MOTYT IPUHUMATh Y4acTHe B IIPUBATH-
3alliM UMYIIECTBA TOCYIAPCTBEHHBIX W MYHHIUIIAIBHBIX YHUTAPHBIX MPEINPHATHHA 3ekTpocBsizu [4]. Bomee Toro,
corjacHo 4.2 cr. 69 3akoHa, MHOCTpaHHbIE OpraHU3alMH WM WHOCTPAHHBIE I'paKIaHE, OCYIIECTBISIONINE JIesTelb-
HOCTh B 00JIACTH TEJIEKOMMYHHKAIMH Ha TeppuTopuu PD, momydaroT HallMOHAIBHBIA PEXHUM, 33 HEKOTOPBIMH HCKITIO-
YEHHUSMHU.

BmMmecre ¢ TeM poccuiickuM 3aKOHOJATENHCTBOM IPEIyCMOTPEHBI HEKOTOpPhIE OTpaHMYEHUS JJIsl HHBECTOPOB, JKe-
JIAIOIIMX OCYIIECTBIISITh BIOKEHHS B MPENIIPHATHS, UMEIOIINE CTPATerniecKoe 3HaUeHHe, TO €CTh B XO35HCTBEHHBIC
of1ecTBa, co3qanHble Ha Tepputopud PO u ocymiecTisitoniee XoTsi Obl OAWH U3 BUJIOB JEATEIHLHOCTH, YKa3aHHBIX B
cT. 6 @3 «O mopsiaKe OCYIIECTBICHHSI HHOCTPAHHBIX WHBECTHUIIMI B XO3IHCTBEHHBIE O0IIECTBA, MMEIOIIUE CTpaTernye-
CKO€ 3HaueHue /sl 00ecriedeHust 00OpOHBI CTpaHbl U Oe3omacHoCTH TocynaperBay [3]. K takum mpeanpusitusm B cde-
pe TeIeKOMMYHHUKAIIMOHHOT0 OHM3HECa OTHOCSATCSI KOMITAaHHH, BKIIIOYEHHBIE B peecTp npeaycMoTpenHbiii @3 «O 3ammuTte
KOHKYpEHIIUM» ¥ 3aHUMAIOIIFe JOMUHUPYIOIIee TOJI0XKeHne B reorpaduyeckux rpanunax Poccutickoit dexepanun Ha
PBIHKE YCIYT CBSI3M (32 UCKIFOUEHUEM YCIIYTH IO MPEJOCTaBICHHUIO JOCTYIA K ceTH VIHTEpHET); Ha TEpPUTOPUSIX ISTH
u bonee cyobekToB Poccuiickoit denepanuu Ha peIHKE YCIyr (PMKCUPOBAHHOHN Tene(OHHOW CBS3U; B reorpaduueckux
rpaHMIax TopooB (eepalbHOro 3HaYeHUsI Ha PHIHKE YCIyT (PMKCUpOBaHHO TenedoHHOM cBsi3u. [Ipu aToM xo3siicT-
BYIOLIMM CYOBEKTOM, 3aHUMAIOIINM JIOMHUHHUPYIOLIEE MOJI0KEHNE Ha PhIHKE YCIYT TOABMKHON pajuoTee)OHHOH CBs-
3", ucxons u3 4.4 cr. 21 ®3 «O cBsA3w», ABISIETCS OIEPATOP CBS3H, YCTAHOBJICHHAS! aHTUMOHOIOJIBHBIM OPTaHOM JIOJIS
KOTOpOT'O Ha 3TOM pPBIHKE B reorpadudeckux rpanuiax Poccuiickoii deneparyn npepbimaet 25%.

[IpexycMoTpeHHbIE OrpaHUYEHUsI BEIPAXKAIOTCS B TOM, YTO COBEPIICHHE CIIENIOK, BIEKYIUX 32 COOOW yCTaHOBJICHUE
WHOCTpaHHBIM MHBECTOPOM KOHTPOJISI HaJl XO3SHCTBEHHBIMU OOIIECTBAMH, HMEIOIUMHU CTPATErniecKoe 3HaueHHe, Co-
riacHo 4.1 c1.4 denepanpHoro 3akoHa «O MOps/IKE OCYIIECTBICHUS HHOCTPAHHBIX WHBECTHIIUMI B X03sHCTBEHHBIE 00-
IIECTBa, UMEIOIINE CTPATErnIecKoe 3HaUeHUe Uil 00ecreueHus] 00OPOHBI CTPaHbl U 0€30MaCHOCTH TOCYIapCTBay, JI0-
ITyCKaeTcs MPU HAIMYUK PELICHHs O MPEIBAPUTEILHOM COIIACOBAaHMHU TaKHX c/IeNok ¢ DenepanbHON aHTUMOHOIOINb-
HoU cityx0oii P®. CrenoBarensHo, B Poccuu, eciin He yUUTHIBaTh TPeOOBaHUS K MHBECTUPOBAHUIO B CTPATErHYECKUE
NIPEANPUSATHS, JCHCTBYIONIMM 3aKOHOIATEILCTBOM HE YCTAHOBJIEHO KaKWUX-JIMOO crienn(pUueckux TpeOoBaHUN IO OT-
HOIIEHHIO K MHOCTPaHHBIM WHBECTOpPaM, OCYIIECTBIISIFOLIMM BIIOXKEHUSI B Chepy TEIeKOMMYHHUKAIINH.
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bonbmoe 3nauenue npu peryaupoBanuu [TMN umeroT MexayHapoHbie T0oroBopbl Poccuiickoit denepamuu, KOTO-
PBIM JOIDKHBI COOTBETCTBOBAThH MOJIOKEHUSI HAIMOHAJIBHBIX 3aKOHOB. PykoBonacTBo P® monuio Ha 3HaYUTENbHBIE yC-
Tynku npu noanucanuu IIporokona o npucoeaunenuu Kk BTO. B poccuiickom IIpoTokone 3akpemnsieHo, 4To mo oTHO-
[IEHUIO K HUHOCTPaHHBIM MHBECTOPAaM HE MPUMEHSIOTCSI HUKAKUE OTPAHUYEHUS 32 CIeNYIOIUMH UCKITIOUEHUSAMU: KOM-
MepYecKoe MPHUCYTCTBUE MO3BOJISIETCS TOJIBKO B (hopMme ropuandeckoro nuna PP; obmiee nHOCTpaHHOE ydacTue B yc-
TAaBHOM KaruTaje (TOJOCYIOMNX J0Nei) TpaAUIIMOHHBIX OIIEpaToOpOB MOXKET OBbITh orpanndeHo 10 49% Ha cpok He 00-
nee 4 net, HauMHas ¢ Aatel npucoeauHeHus Poccuu x BTO [6]. K TakuM kommaHusMm, Hanpumep, otHocutcs OAO
«Pocrenexom». Urto kacaercs Kuras, To B ero [Iporokone npemxycMoTpeHbI Oosee *KeCTKUE Mephl, KOTOpbIE W HAILIH
CBOE OTpa)k€HHE B JICUCTBYIOIIUX KUTACKUX HOPMATHUBHO-IPABOBLIX akTaX. [IpuMedaTensHo, UTO PHIHOK TeJIEKOMMY-
HUKaroHHbIX ycnyr KHP oTkpeiBasicss UIsi MHOCTpaHIEB INOCTENEHHO. Tak, B Ciydae BJIOKEHUS HHOCTpaHLAMU
CPEICTB B KOMIIaHWUH, IPEIOCTABIIAIONINE OCHOBHBIE YCIYTH JIEKTPOCBA3H, Nocne BeTymieHus B BTO uM mosBomsuioch
coznaBath CII Ge3 KOMMYECTBEHHBIX OIpaHUYEHHI, a TaKke MPEAOCTaBIATh YCIYTH CBSI3U Mexay roponamu lllanxaii,
I'yanwxoy u [lexun. Jlonst HHOCTpaHHBIX WHBECTHILIMI Ha TAHHOM 3Tare He JobKHa Obuia ObITh Oonee 30% B ycTaBHOM
KaIirayie TeJIeKOMMyHHKallMOHHOW KoMnanuu. Yepes rox nocie npucoenunenus Kuras x BTO chepa nesrenbHOCTH
3apyOeKHBIX MHBECTOPOB ObLIa paciupeHa Ha ropoaa Usuay, Uynnus, Jansas, Oywxoy, Xanwkoy, Hankus, Hunoo,
Hunpao, IsuesaH, ['yanwkoy, Csamaab, Cuanb, Talitoanb U YXaHb, a OrpaHUYEHHE JIOJU WHOCTPAHHBIX WHBECTHUIIMIMA
coctaBmiio 49% ot ycraBHoro kamutana. Tojdpko yepes ABa roja mocie Toro kak Kurait cran yuactHukom BTO, reo-
rpaduuecKkue OrpaHUuUCHUS TIepEecTald MPUMEHATRCS, a T0JIs1 nHOCTpaHHBIX MHBecTUImid B CII Moria ObITh yBeTHUCHA
10 50%. AHanoru4yHbIe TOJMIOKEHUS COJIepIKaTCs B IMYHKTaX, KacaloluXcsl MOOMIBHOM Mepeadn rojioca U JaHHbIX, a
TaKKe IPYTUX HalpaBJIeHUH 3JeKTPoCcBs3H [7].

Takum obpazom, Kuraiickas HaponHas PecriyOmika npoBOANT AOCTATOYHO OCTOPOXKHYIO MOJMTHKY I10 MpPUBIIEYE-
HHUIO WHOCTPaHHBIX MHBecTUIMH B cepy ycryr ceszu. KHP, Oymyun pa3BHUBaronIMMCs TOCYIapCTBOM, MPEANIOYHUTAET
HE PUCKOBATh CTAOMIBHBIM IOJUTUICCKUM U SKOHOMHUYECKUM pPa3BUTHEM B IOTOHE 3a MHBeCTHIMAMU. Kutaiickas Ha-
ponHas PecrryOnuka OTKpbIBaeTCs Uil MHOCTPAHHBIX WHBECTHIIMH MOCTENEHHO, OCTABIISS sl Ce0sl MPOCTPAHCTBO ISt
MaHeBpa, 4To Kak pa3 BuaHO u3 IIporokona o npucoenunenuu KHP x BTO. Poccuiickas ®@enepaiusi npeanoyuTaetT
MIPOBOJIUTE OOJIee TMOEPATbHYIO MONUTHKY, YCTPAHUB MPAKTHYCCKH JIF0ObIe orpanmdeHus s [IMU B cBs3b. JlaHHBIH
¢dakT, B cIyyae aKTUBHOIO TNPOHUKHOBCHHS HAa POCCHIMCKHIA PBIHOK YCIIYT CBSI3U 3apyOCKHBIX TpPaHCHAIIMOHAIBHBIX
KOpHOpaluii, MOXET CIPOBOIMPOBATh YIaJOK HAIlHOHAJIHHOIO OM3HEca B CTOJb BAXKHOHW cdepe, Kak TeeKOMMYHHKa-
UM,
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®3 «O MMOJIMIIUN» U COBPEMEHHBIE ITPOBJIEMbI OB/]

Cmamusi nocssuena 6onpocam u npobiemam peanuzayuu pedepaivno2o 3axona « O RoIuyuLy opeaHamu 6HympeH-
Hux Oen. Paccmampueaemcs, kakue ocHo8Hbie NpoOIeMbl OCIMAIOMCSL HEPEUEHHbIMU 8 CE53U C SCTyNleHuemM gede-
PANbHO20 3aKOHA 8 JCU3Hb, KaKUe HeOOCMAmKU 8 OP2AHUSAYUOHHOM, WIMAMHOM ROCIMPOEHUU UOHBL HA Ce200HAUHULL
O0eHb U umo HeoOX0OUMO NPEeOnPUHAIDL 8 NePEYIo oYepeob.

Knouesvle cnosa: peghopma op2anos eHympenHux 0ef, peamu3ayus H08020 (hedepaibHo20 3aKOHd, HeOOCAmKU
O0esIMeNbHOCMU 8 NPABOOXPAHUMEbHbIX OP2AHAX, KAOPOBOe U OP2AHUAYUOHHOE NOCMPOCHUE OP2AHO8 GHYMPEHHUX
dei.

Yu.V. Kharmaev
FL “ON POLICE” AND CURRENT PROBLEMS OF AUTHORITIES OF INTERNAL AFFAIRS

The article is devoted to the issues and problems of the Federal law “On Police” implementation by authorities of
internal affairs. It is considered which of the main problems are still not solved taking into account the Federal Law
accession to life, which drawbacks in organizational, stuff construction are clear for today and what is necessary to
undertake first of all.

Keywords: reform of authorities of internal affairs, implementation of a newly adopted Federal Law, drawbacks in
legal enforcement authorities, stuff and organizational construction of authorities of internal affairs.

C HamexI0M U BOOAYIICBICHHEM OOIICCTBOM OXHIAIOCH MOsBICHUE (eaepanbHoro 3akoHa «O MOTUIMI», KOTO-
pBIF TIpenmnosarail 3aMeTHOE YIIYUIICHUE XKU3HU Tpak[aH B COLMAIBbHON cepe, KOHKpeTHee, B chepe IPOTUBOACHCT-
BHS MPECTYIHOCTH; KapAWHAIBHBIC U3MCHCHUSA B JICATEIILHOCTH IPABOOXPAHUTEIBHBIX OPraHOB IO OOCITY)KUBaHHUIO
HACEJICHHS U PsAJ] IPYTUX MOMEHTOBR.

Onnako, coracHo onpocy, nposeacaaomy BIITMOM Opus Jlesazp! [1] B koniie 2012 roja, G0IBITMHCTBO PECIIOH-
JIeHTOB (62 TpoIIeHTa) OTBETWIH, YTO, TI0 MX MHEHUIO, peopma MB/] He mpuHecTa HUKAKUX MOJIOKUTEIBHBIX H3ME-
HeHuid. Takoe IMOJIOKEHHUE €T B MPABOOXPAHHUTEIBHBIX OpraHaxX HaOIIONAETCs, MCXOMAS U3 BBICTYIUICHHS MHHUCTpa
BHyTpeHHux aen B.A. KomnokonbiieBa nepes aenyratamu ['ocy1apcTBEHHON TyMbl, KOTOPOE OTIUYAIOCH JOCTATOYHOM
CaMOKPUTUYIHOCTBIO: «X01 pehopMbl MUHHCTEPCTBA BHYTPCHHUX JIC] B HBIHEIITHEM BHUJIC HE COOTBETCTBYET 3asBJICH-
HBIM IIeJISIM, OIPEICICHHBIX H3MEHEHHUH TpeOyeT CTPYKTypa BEIOMCTBA, KOTOpas Oblia pa3paboTaHa B MPOILIOM T'OXY
nociie o0bsiBIIeHHOH pedopmbl MBIy [2].

KpoMe BBISBJICHHBIX HEIOCTATKOB B JCSITEIBHOCTU MPABOOXPAHUTEILHBIX OPTaHOB IOCIE BCTYIUICHUS BBIIICYKa-
3aHHOTO (heJIepaIbHOIO 3aKOHA MHOT'O KPUTHKH MOCTYITUIIO M B apec ee MPOo(UIakKTHISCKON cocTaBistonmen. OpraHs
BHYTPCHHHUX JIeJ B MPEeIax CBOCH KOMITCTCHIIMH OCYIIECTRIISIOT IEATSILHOCTD MO MPEAYIPESKICHUIO TIPaBOHAPYIIIC-
HUW HECOBEPIUICHHOJETHUX B COOTBETCTBUM C 3aKOHOJAATEIhCTBOM Poccuiickoit ®deneparuu. CaenyeT COTIaCUTHCA C
MHeHHeM A.X. MuHaaryioBa, 4To MpaBOOXpPaHHUTENbHAS JACSITECIBHOCTh HE CTABUT IIEIIbI0 UCKOPEHEHUE TIPECTYITHOCTH,
a ec OCHOBHBIC 3aJla4d JIGKAT B YKPCIUICHUU MPABOIMOPAIKA, OOCCIICUYCHUH OXPAHBI OT MPECTYIHBIX MOCATATEHCTB
JUaHOCTH U T.1.[3]. OCHOBOIOJATAIONIMM HOPMATHBHO-IIPABOBBIM aKTOM, PETYIHUPYIONIMM AEATEIIEHOCTh OPTraHOB
BHYTpEHHUX Je, sBisercad Penepanbuelii 3akoH ot 07.02.2011 Ne 3-03 «O nonurmm» [4].

Xorenock Obl KPaTKO MOJEIUTHCS CBOUM BUICHUEM M OCTAHOBUTHCS Ha HEKOTOPBIX MpoOJieMax, BIUSIOIIAX HA CO-
cTosiHUE OOPHOBI U IPOTUBOACHCTBHE PECTYITHOCTH HA COBPEMEHHOM 3Talle.

1. MHorue npakTU4ecKie paOOTHUKH OTMEYAIOT, YTO B XOJI¢ HAYABIIUXCS MPeoOpa3oBaHMU MONTYYMIOCH TaK, YTO
TBUIOBBIC U 00SCIICUMBAOIINE CTPYKTYPHI PAKTUYECKU HE COKPATUIIUCH, & KOC-TJIC 1aXKe YBEIUYMINCh, B TO BpeMs Kak
OIepaTUBHBIC TOPA3Ie/ICHHS TOHECITH KaAPOBHIC TOTEPH.

Kak Hu mapamokcaabHO, CaMblii OOJBIION MehHIMT KaapoB B cTpykType MBJI ucneiThiBaeT ciryx0a yroJoBHOrO
po3bIcKa [5], r/ie Ha CErOMHAIIHUN IeHh HEKOMIUIEKT cocTaBa — 6,6%.

B noxnane B.A KonokonblieBa npo3By4ajo, 4To Ha 5,5 % He yKOMIIIEKTOBaHbI ITOAPA3IeJICHUS Y4aCTKOBBIX YITOJI-
HOMOUYCHHBIX, a TaKXkKe MaTPYyJIbHO-IIOCTOBBIC CIYXKOBI. « ITO BCE T¢ CIIY)KOBI, TI¢ OYCHb BBHICOKU TPYIOBHIC 3aTpaThl U
HEHOPMHPOBAHHBIN pabouuii 1eHb)» [6].
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2. Ha Ham B3MIs11 ¥ 110 MHEHUIO MHOTHX MPAaKTHYECKUX PaOOTHHKOB OPraHOB BHYTPEHHUX JIEJl, YIPABJICHHS BHYT-
peHHHX el B (elepalbHBIX OKpyrax He HyXHbI BooOmie. OHM acCOIMMPYIOTCS KakK JIMIIHUAN anmapar ynpaBJIeHHs,
KOTOpBIi paboTaeT pakTHuecku caM Ha ce0sl U 3aHUMAeTCst TyOIUpOBaHUEM.

3. Emre ogaMM acmekToM MpOorpaMMBl SIBIsieTcss 00pb0a ¢ «KiIaHOBOCThIOY». Ha cerogusiinmii nens B MBJI B cooT-
BETCTBUU C BEJOMCTBEHHBIMH HOPMATHBHBIMH aKTaMHU PYKOBOJIIEMY COTPYAHUKY 3alpellaeTcs MpHU IepeBoje 3
OJTHOTO PETHMOHAIBHOTO TIOPA3JIeNIeHUs] B PYroe MPUBO3UTH C COOOM OONBIIYI0 KOMaHAy 3aMECTUTENEH, MTOCKOJIbKY,
10 MHEHHUIO PYKOBOJCTBA BegoMcTBa MB/I, 3T0 TOPMO3UT KaphepHBIIl POCT TaJaHTIUBBIX CHELUATNCTOB Ha MeCTax U
co3faer KOH(IIMKTHL. B opraHax BHyTpeHHHX Jen BypsATun odyeHb HarJsAHO IpOCMaTpPHBAETCs JaHHas NpodiiemMa Ha
MIPOTSKEHUH PsiJia JIeT B CBSI3H C Ha3HAYEHUEM Ha JOJDKHOCTh MUHHCTPA BHYTPEHHUX JIET CO CTOPOHBI.

4. He MeHpIIMX HapeKaHUM 3aCIY)KUBAIOT M HEJAOCTaTKU B COBPEMEHHOM OPIaHM3ALMOHHO IITATHOM IOCTPOEHUU
OpraHoB nojunuu. Ha Hamn B3rIsiA, MyTH PELISHHUs 3TOW MPOOJIEMBI 3aKIF0OYAIOTCS B CIEIYIOMIEM: 3TO Ju00 mepepac-
IIpe/ielieHHe MOJTHOMOYHIA, B TOM YHCIIE ITyTeM BHECEHUsI TIONPABOK B JICHCTBYIOIIEE 3aKOHOAATENBCTBO, JTHOO0 N3MEHe-
HHUE CTPYKTYPHI IIOCTPOEHUS OPTaHOB BHYTPEHHUX JIEI.

5. He onmuH rox o0cykaaercss BONPOC O BOCCTAHOBIICHUH MOJIpa3zeieHuid 1o 00pb0e ¢ OpraHU30BaHHOW MPECTYII-
HOCTBI0, KOTOpbIE OBLIH HE MPOCTO COKPAIIEHbI YUCIEHHO, a BOOOIIIE IMKBUIHUPOBAHbI.

s Toro uto0b! 3PEKTHBHO M KaueCTBEHHO IPOTHBOJIEHCTBOBATH CIIA)KEHHON M 3aMacKUPOBAHHON CHCTEME ITPO-
TUBHHKA, HEOOXO/IMMa KPOIOTINBAasl M aHaJIUTHYECKass paboTa, YTO M OCYIIECTBISUIOCH BBINICHa3BAaHHBIMU MOpa3/ie-
nenusiMA. CerojiHss Hacrosmue (YHKIMU BBITONHIIOTCS ONEPaTUBHBIMH MOAPA3AEICHUSIMH YTOJIOBHOI'O PO3BICKA U
MoApa3ieNieHHsMH 110 00ph0e C SIKOHOMUYECKUMH MIPECTYILICHUSIMH, Y KOTOPBIX CBOEi paboThl pegocraTodHo. Jyma-
€Tcsl, 4TO BpeMsl JUI pa3pelleHus 3TOl OpraHn3alliOHHON, KaJpoBOi U MOMUTHYECKOH 3a1a4u HACTAJIO.

6. JlukBupanus BceX BEIOMCTBEHHBIX (DMIMANoOB 3a04HOro oOyuenus B cucreme MBJI (Hampumep, B 2008 romy
@®I'OY BIIO VYnan-Ymuckuit @30 BCU MB/I Poccun). AHanu3 JTHYHBIX JIENT COTPYAHUKOB U CTATUCTUYECKHE JaH-
HBIE TIOKA3bIBAIOT, YTO OJHOM W3 KagpoBbIx mpobiiem B OBJ] siBnsieTcss HEBBICOKHMI 00pa30BaTENbHBIH YPOBEHB CO-
TpynHukoB. [Tocne Toro kak guiman B ropone YiaH-Ya3 ObUT JUKBHAMPOBAH, KOJIMYECTBO COTPYIHHUKOB, JKEJIAIOIINX
00y4aThCs B BEJOMCTBEHHBIX BBICIIUX y4eOHBIX 3aBEACHHUSX, CHU3WIOCHh B pasbl. (JTo xapakrepHo u it MBJL Byps-
Ty, U i YBJ] 3abatikanbckoro kpas). OOBACHICTCS 3TO, BO-IIEPBBIX, HEKEJIAHUEM BbIe3Aa I y4eObl JAIeKo 3a
TIpe/ieNibl PETHOHA, BO-BTOPHIX, OOJBIINMHM MaTepUAbHBIMU 3aTpaTaMH, CBSI3aHHBIMH C KOMaHIMPOBKAMH BO BPEMs
y4eObl.

Bonpoc cocrout B TOM, BBIMIPao JIM TOCyAapcTBo, caMo MB/I, coTpyaHIKHN NpaBOOXpaHUTEIBHBIX OpPraHOB OT Ta-
KuX KaapoBbIX pedopm. OTBET Ha 3TOT BOIPOC JACT, HABEPHOE, TOIBKO BPEMSL.

B 3akiroueHne XoTenoch Obl 3aMETHTh, YTO OOBSBICHHASI MOJIEPHU3AIHS HEBO3MOXKHA 0e3 M3MEHEeHHH, 0e3 pedopm,
KOTOpBIE JTOJKHBI 3aTPOHYTh BCE COLIMANBHBIE CJIOU U TPYIINBI HACEJIeHU, B YACTHOCTU U NMPAaBOOXPAHUTEIbHBIE Opra-
HBI. U1 Henb3s 3a0bIBaTh, YTO MPEXKIE YEM IPOBOIUTH B KH3Hb KaKHE-TO CYAbOOHOCHBIE PEIICHUS, HEOOXOJMMBI BpEMsI
1 BBIBEPEHHAs! KPUMUHOJIOTHYECKas HKCIepTH3a.
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K BOITPOCY O MATEPUAJILHOM KOHCTPYKIIUH
COCTABA [TPUCBOEHUS ABTOPCTBA

B cmamve packpwisaromes nekomopule npooiemvl Keamu@ukayuu npuceoerust agmopcmea (niazuama). Ananusu-
pyemcs makot KpUMUHOOOPa3ylowuil NpUsHaxK niazuamd, Kax KpynHolil yuepo, a makace pacnonogicetue cmamou 146
6 cucmeme Ocobennoil uacmu Y20106n020 kooexca Poccuiickoti @edepayuu.

Knrwouesvle cnosa: npuceoenue agmopcmea,; niasuanm, JTUYHbIE HEUMYWECMEEHHble Npasd;, KOHCMUMYYUOHHbIE
npasa; UHMeIeKnyaibHas coOOCMEEHHOCHIb, A8MOPCKUE U CMEJCHbIe NpaAsd; KPYNHbu yujepb, KpYnHull pazmep; Md-
MEePUATbHBIL COCMAE NPEeCMYNIeHUSL.

T.B. Sharyurova

TO THE ISSUE ON MATERIAL CONSTRUCTION OF AUTHORSHIP ATTRIBUTION

In the article some problems of qualification of authorship attribution (plagiarism) are revealed. Such criminal
forming feature of plagiarism as major loss is analyzed as well as disposition of Article 146 in the system of Features of
the part of Criminal Code of the Russian Federation.

Keywords: authorship attribution, plagiarism, personal non-property rights, constitutional rights, intellectual prop-
erty, authorship and adjacent rights, major loss, major amount, material composition of crime.

VYronoBHasg 0TBETCTBEHHOCTh 1O 4. 1 cT. 146 YK P® Hacrymaer nuibs Npu yCIOBHH, YTO HapylIeHHE aBTOPCKHUX
WIN CMEXHBIX IpaB, BBIpa3UBILEECs B IIPUCBOECHUM aBTOPCTBA (IUIarvat), MPUYMHWIO KPYMHBIA yIiepO aBTOpy HIU
nHOMY mnpaBoobOianatento. Cymma yimiepoa, KOTOpbIii MOXKET OBITh ITPU3HAH CYJOM KPYIHBIM, B 3aKOHE IIPSMO HE yKa-
3aHa. M TeopeTHKH, ¥ PaBONPUMEHHUTEIHN paHee OLEHUBAIH €T0 KaK pe3yibTaT MOCATaTeNnbCTBa Ha JIMYHOE HEMMYIIle-
CTBEHHOE IIPaBO C IO3UIMHU aBTOpa Kak JmuHocTH. Tak, M.B. BouuHckuii nucai, 4yTo KpymHBIA ymepo «... MOXET
OBITH OMpeeNeH TOJIBKO Yepe3 HeMaTepuaibHbIe PU3HAKK, HAI[PUMEp, CTEIeHbh HApYLICHUs] KOHCTUTYIIMOHHBIX ITPaB)
[2, c. 104]. Onnako menym BepxoBroro cyna P® B n. 28 mocranosnenus ot 26 ampens 2007 . Ne 14 gan Oosee ger-
K{€ MHCTPYKIUH 10 OPE/ICIECHHIIO KPYITHOTO yIiepoa: cyaM clienyeT HCXOANUTh U3 00CTOSTENbCTB KaXI0r0 KOHKPET-
HOT'O JleNla, HalpUMep, HaJM4usl U pa3Mepa pealbHOro ymepoa, pasMepa YIyImeHHOW BBITOJBI, pa3Mepa MOTydeHHBIX
HapymuTeneM 10xon0B. He qomkeH yuuThIBaThCS NPUYMHEHHBIN MOTEpIeBLIIEMY MOPaIbHBIN Bpell, B TOM YUCIIE CBS-
3aHHBIN C TOJIPHIBOM €r0 JeJI0BOI pemyTaruu.

TakuM 00pa3zoM, 3aKOHOJATENb OYEPTHII TPAHUIIBI OOIIECTBEHHOM OIACHOCTH IIarMata MaTepHaIbHBIM KpUTEpPH-
€M, COBEpIIEHHO HE COIIacyIOUIMMCs ¢ 00BEKTOM YrOJIOBHO-ITPABOBOM OXpaHbl aBTOPCKUX M CMEXHBIX IPaB, IIOCKOJIb-
Ky MOCNEICTBUSA MOCSATaTeIbCTBA Ha KOHCTUTYLIMOHHBIE IIpaBa 4YeJoBeKa U IpakJaHUHA TPYIHO OLEHUTh B MaTepUallb-
HOM 3KBHUBajeHTe. [IpaBo aBTOpCcTBa — OHO U3 JIMYHBIX HEMMYILECTBEHHBIX IPaB aBTOpa, IpaBo, oxpaHsemoe KoHcru-
tynueit («VHTemekTyanpHas coOCTBEHHOCTh OXpaHsiercst 3akoHoM» — 4. 1 cT. 44 Koncrurynuu P®) u psgom mexmy-
HApOJIHBIX aKTOB. J|eHCTBUTENBHO, HHTEIUIEKTYaJIbHBIE NPaBa UMEIOT ABOMCTBEHHYIO MPHPOIY, OONBIIMHCTBO U3 HHUX
HOCUT UMYIIECTBEHHBIN XapakTep, HO UMEHHO IPaBO aBTOPCTBA, HAa KOTOPOE MOCATAeT IUIaruaT, HOCUT JIMYHBIM He-
MMYILECTBEHHBIN XapaKTep, Hepa3pbIBHO CBSI3aHO C IMYHOCTHIO aBTOPa, 00YCIOBIIEHO €Io.

KpynHsiii ymiep0 TpyaHO paccuuTarth, MMOCKOJIbKY OH, KaK MPaBHJIO, BBICTYNAET B BHUJE YIIYIIEHHOW BBILOIBI. JTO
OLIEHOYHAsI KaTeropys, B paMKU KOTOPOH He BXOAAT MPUYMHEHUE Bpeaa 3[J0POBBIO I'pak/iaH, a TakXKe MOpaJbHbIN Bpen
[6, c. 321-322]. COOTBETCTBEHHO IUIATUAT, CIOCOOHBIN ITPUYMHUTH KPYIMHBIA yIiepO, B OOJNBIIMHCTBE CIy4aeB COMps-
JKEH C HE3aKOHHBIM HCIT0Jb30BaHHEM OOBEKTa aBTOPCKHUX IPaB, T.€. IPH YCIOBHHU, YTO BUHOBHOE JIMIIO HA MpaBaX «aB-
TOpa» PacIOPSAUTCS UCKIIOUUTENBHBIM IIPaBOM Ha Hero. B TakoM ciyyae neicTBHS IUTarMaTopa 1o HCHONb30BaHHUIO
00BEKTOB aBTOPCKUX WM CMEXHBIX IIPaB OJHOBPEMEHHO ITOCSATAIOT HE TOJBKO Ha JINYHBIE HEMMYILIECTBEHHBIE, HO M Ha
HCKITIOUUTEIbHBIE NTPaBa aBTOpa MM MHOTO MpaBooOiaaTens, HoAIaaatoT noy aeicreue 4. 2 cr. 146 YK PO, Ho co-
BOKYITHOCTH MPECTYIUICHUH TaKkue AeUCTBHS HE 00pas3yloT, MOCKOJIbKY ITOCIEACTBUSI HE3aKOHHOTO MCIONB30BAHUS OX-
BaTBIBAIOTCS 3JIECh MTOCIEACTBUEM IUIarHaTa B BUJE MPUYWHEHHUS] KPYIIHOrO yiiepOa. 3aKoHOAATeNh U3HAYAILHO BKJIa-
JIBIBAET B TEPMUH «YIIEPO» SKOHOMUYECKOE COAEPKaHUeE, sl 0003HAYEHUs )K€ HapyIICHHUs HEUMYII[ECTBEHHBIX HHTE-
pecoB OOBIYHO MCIONB3YETCS TEPMUH «Bpe». Eciu ke yreMistoTcs 1 UMYIECTBEHHbIE, 1 HEMMYIIECTBEHHBIE TIPaBa,
Yae NpUMEHSETCsl Takasi KaTeropusi, Kak «rocieacTBus». COOTBETCTBEHHO B OHATHE «YIEPO» MPUMEHHUTENIBHO K 4. 1
c1.146 YK P® cnenyer BKiIagpIBaTh SKOHOMHYECKOE conepkanue [0, c. 321-322]. JlonomHUTEIbHBIM NOATBEPIKICHH-
€M 3TOMY BBIBOJY CIYXHT TEPMHH «IIPaBOOOJIaIaTe b, BKIOYEHHbIH B auco3unuio 4.1 cr.146 YK PO, necmopst Ha
MOJI0kKEHHE TPAKIAHCKOT0 3aKOHOJATEeIbCTBA O HEOTUY)KJAeMOCTH IIpaBa aBTOPCTBA.

Tem He MeHee molaraeM, 4YTo CaMbIMH CYIIECTBEHHBIMU HEJOCTATKaAMH PAcCMaTPHUBAEMOTr0 KPHMHUHOOOPa3yIoIIero
MPU3HAKa IUIaruaTa BBICTYAIOT €r0 HEKOHKPETHOCTh, Ype3MEPHOE YBIIeUeHHE CYObEeKTUBHON OI[EHKOH MOTEpHEeBIINMHU
MPUYUHEHHOT 0 UM yiep6a. B coorBerctBui ¢ 4. 3 cr. 20 YIIK P® npucBoeHmne aBTOpCTBa OTHOCUTCS K A€NaM 4aCTHO-
yOJIMYHOTO OOBMHEHHS M BO30YXIAeTcsl He MHaue, KaK 110 3asBJICHUIO NOTepIeBIero. [Ipi 3ToM MOYTH HUKOTa He
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T.5. Llapwioposa. K Bonpocy 0 MaTepUaJIbHOM KOHCTPYKIIMU COCTaBa IPUCBOCHUS aBTOPCTBA

HCCIeyeTcs OTHOUICHHE K AaHHOMY NMPU3HAKy caMoro BMHOBHOro. CyObEeKTHMBHAsI CTOPOHA 3/I€Ch XapaKTepH3YeTCs
YMBINUIEHHOH ()OPMOW BUHBI, T.€. BHHOBHBIH JIOJDKEH OCO3HAaBaTh TOT (DAKT, YTO CBOMMH JCHCTBUSIMU NPUYUHSET
KPYIHBIN yIepO aBTOpy WM MHOMY NpaBooOiaaatento. [IpucBanBasi aBTOPCTBO, HEBO3MOXKHO MPEABHUAETH PEATbHBIN
yiep0, HaHOCUMBI rTotepreBmeMy. KpaauduuupoBars AeCTBUS JIMIa HEOOXOMMO 110 HANIPABJIEHHOCTH YMBICIIA, Ha
JieTie JKe IPU HEeKOHKPETU3UPOBAHHOM YMBICIIE (OTHOCHUTEIHHO NPUYUHAEMOro yiiep0a) CoiesTHHOE KBATU(PHUIIPYETCs
B 3aBUCHMOCTH OT pa3mepa (pakTUYeCKH NPUUYUHEHHOTO yiiepoa.

P.B. Ilpurynun npemiaraer HeoOBIYHOE pElIeHHE MTPOOIEeMBI ONpeAeneHus KpynHoro ymep6ba. 1o ero mueHwuto,
3/IeCh BO3MOXKHO ITPUMEHEHHE «IIOps/IKa pacyera KBaIH(UIMPYIOUIEro MPpU3HAKA KPaXKH — «C NMPUYMHEHUEM 3HAYH-
TEJNBHOTO yilepOa rpaxkaaHnuHy» (1. «o» 4. 2 c¢r. 158 YK P®)», uto noTpedoBaio Obl BHECCHHUS B IPUMEUaHKe K CT. 146
YK craenyromiero momonneHus: «Kpymupiii yiep6 npuMeHHTENbHO K 4. 1 ¢T. 146 YK P® u ct. 147 YK P® onpenens-
€TCsl C Y4eTOM MMYIIECTBEHHOI'O MOJIO)KEHMSI aBTOpa WIIM MHOTO MPaBooOJIafaTess, HO He MOXKET COCTaBJIATh MEHeEe
MSTUACCIATH THICSTY pyOuei» [6, c. 83]. IlpeanoxxeHHOE pelieHne, Ha Halll B3IUIsi, UIMEET CYIIECTBEHHBIH HEJTOCTATOK.
OnpenensTh CTeneHb 00IIECTBEHHOW OMACHOCTH MOCATaTeNbCTBA HA KOHCTUTYIIMOHHOE TIPaBO C YYETOM MMYIIECTBEH-
HOT'O ITOJIOXKEHHS MOTEPIEBIIEro HEeNPaBMWIBHO, Takas Ipajaliys B IMPEAOCTAaBICHUH YTOJIOBHO-NPABOBON OXpaHBI Ha-
pymaer ct. 19 Koncrurynun PO: «['ocynapcTBo rapaHTHpyeT paBeHCTBO IpaB U CBOOOJ YeJOBEKa U TpaKAaHHHA He-
3aBUCHMO OT ... IMYIIECTBEHHOI'O ¥ JOJDKHOCTHOI'O MONOKEHUS. .. ».

Boobmie nacrosimiee pacnonoxenue ct. 146 YK P® B rnase 19 YK B ommmune or YK PCOCP 1926 r., rie anaino-
TMYHAs CTaThsl pacrojiaranach B riiaBe 00 UMYIIECTBEHHBIX MPECTYILICHUSX, CIIOCOOCTBYET Pa3BUTHIO B HAYYHOI JIUTE-
partype cnopoB o pacrnonoxenuu ct. 146 B cucreme Ocobennoii yactu YK PO [1, c. 67].

OOBsICHSIETCS TAKOE PACIIOIOKEHHE PEIICHHEM 3aKOHOJIATENsl O TOM, YTO JaHHOE MPECTYIJICHNE TTOCATaeT IIIaBHBIM
00pa3oM He Ha MaTepHaJIbHBIE ITPaBa, HHTEPECHI TPaK/iaH, a B IIEPBYIO ouepe/ib Ha rapaHTHpoBaHHYo cT.44 KoHCcTuTy-
uun PO cBoOoay nuTEpaTYpHOro, XyJ0KECTBEHHOTO M HAYYHOTro TBOpYecTBa. TeM He MEeHee M3HA4aJIbHO JIBOWCTBEH-
Has IpUpoja pe3yIbTaTOB MHTEIUIEKTYaJIbHON JesITeIbHOCTH — UX Hepa3phlBHAS CBA3b C JTMUHOCTHIO aBTOPA U CYLIECT-
BOBAaHHE KaK MMYIIECTBEHHON [IEGHHOCTHU — SIBJISIET COOOM MOCTOSIHHBIH KaMEHb NPETKHOBEHUSI B MEXaHU3ME YT OJIOBHO-
MIPaBOBOH OXpaHbl HHTEIUIEKTYaIbHONH COOCTBEHHOCTH.

MartepuanbHast KOHCTPYKIIMS COCTaBa IIardaTa BbI3BIBAE€T HEAOBOJILCTBO TEX, KTO paTyeT 3a HaAJIeKaIlylo OXpaHy
MHTEJUICKTYa bHBIX MpaB aBTOpa B KOHTEKCTEe MX KOHCTUTYLIHOHHOW MpHUponsl [4, ¢.67; 3, ¢.229]. KpynHbii yiiepo
OOJIBIIIEC TTOAXOMUT JUIS OICHKH IOCIICIACTBUN HE3aKOHHOTO HUCIIONb30BaHMS 00heKTOB (4.2 cT. 146 YK P®D), kak 310
OBLTO paHee, 10 BHECCHHS B PEAAKIIMIO CTaThH M3MECHEHHI (eepanbHbiM 3akoHOM Ne 45-D3 ot 08 amperst 2003 r., HO
B TaKOM CJIy4ae BO3HHKAeT HEOOXOIUMOCTh KaXK/IbIi pa3 yCTaHABJINBATH KOHKPETHOTO MPaBOO0JIaaTeN s, IPaBo KOTO-
poro HapymeHo. Eciiu ckoHcTpyrpoBath ruiaruaT Kak opMalibHbIA COCTaB, KaK MpeaiaraloT HEKOTOphIe aBTOpHI |3, C.
229], oH Oonee TapMOHMYHO BITUILETCS B KOHTEKCT M o0mryto cxemy riasel 19 YK P®. Ho Takoe pemieHue Takxe BU-
JIATCSI HAaM HECHpaBeUIMBBIM. MBI HUCKOJIBKO HE TMPUHM)KAaEM BpPEIHOCTh IUIaruaTa, HO IOJIaraeM, 4To 3TO He Oyaer
COOTBETCTBOBATH IPHHIIUIIAM YTOJIOBHOT'O 3aKOHA BBUJLY HECOPa3MEPHOCTH OOLIECTBEHHOMN OMACHOCTH ATOTO JIESTHUS U
YCTaHOBJIEHHOTI'O YT'OJIOBHO-IIPAaBOBOIO 3ampera. [lnaruat, 6e3ycioBHO, MpeACTaBisieT co00i HEraTHBHOE COLIMAIBHOE
SIBIICHUE, OJJHAKO €0 CIIOCOOBI U 00bEeMBI HACTOJIBKO Pa3HOOOPA3HBI U Pa3JIMYHBI TI0 MTOCIIEACTBHIM, YTO OLIEHUBAThH BCE
€ro MpOosIBIIEHUs OJMHAKOBO HEBO3MOXKHO. Ilmarmarop, mpuCBOMBIIMI NMpaBO aBTOPCTBA Ha NMPOU3BEICHHUE B IOJIHOM
o0beMe, aBTOMaTH4ECKH HAaHOCUT aBTOPY CYIIECTBEHHBIH Bpell, HO IPUYHMHSIEMBIH B PE3yJbTaTe MaTepHAIbHBIN yIiepo
He o0s3arenbHO OyaeT KpynHeIM. CTYIEHT, He OQOPMHUBIIMKA HaJIeKAIMM 00pa3oM CHOCKY B THUILIOMHOH padorte,
BPSIIL JIM CIIOCOOEH MPUYHUHHUTE aBTOPY XOTh KaKOH-TO MaTepHanbHbIi yiiepO. ClIoKHUBIIAACS CUTyallsl TIOATBEPKIAET
Te3UC, BbIBENEHHBIN VoranHecoM AHJIEHECOM: «4ueM Oojiee palMOHAIBLHO M OOBIJEHHO MOTUBUPYETCS TO WM HHOE
MpeCcTyIUIEHHE, TeM OoJblliee 3HAYeHHE MUMEIOT YTOJIOBHBbIE CAHKIIMM KaK CPENCTBO IMOJIEPXKaHUS 3aKOHHOCTH» |1,
c. 64].

Takum 00pa3oM, JOMOTHUTEIbHBIH KPUMUHOOOPA3YIOIINI MIPU3HAK UIaruara, ONpeAeNsIONINN IpaHb MEeXIy IlIa-
TMaTOM — MPECTYIUICHHEM U IUIarHaToM — MpaBOHAPYIIEHUEM, HEOOXOMM. 3aKOHOAATENh YCTaHABIMBAET B KaUeCTBE
TaKOro NMPU3HAKa KPYIHBIN yliep0, HO HE yKa3bIBaeT ero pa3Mepsbl, rpaHuipl. Kpome Toro, B mogo0HO# cuTyalmu oc-
TATOYHO CJIOKHO YCTAHOBHUTBH, YTO YMBICE] BHHOBHOTO OBIJ HAIpaBiieH Ha HapylIeHHE aBTOPCKUX IpaB MMEHHO B
KPYITHOM pa3Mepe, IOCKOJIbKY OOIIECTBEHHO OIMAacHbIE TOCIE/ICTBUS B MATEPUAIEHOM COCTaBE TAK)KE JOJKHBI OXBAThI-
BaThCs yMbICTIOM. IIpuMeHeHne HOpMBI Ha NPAaKTUKE 3aTPYJHEHO, HO aJbTEPHATUBHOI'O KPUTEpHUs, HAa HAlll B3IJIAA, HE
CYIIECTBYET.

Pan aBTOpOB mpedsaraeT pykoBOACTBOBATHCS IPU €r0 ONpPENeNeHHH YCTaHOBJIEHHBIM B IPUMEUYaHUU K CTaThe
KPYIHBIM pa3MepoM HE3aKOHHOI'O MCIOJIb30BaHUSI OOBEKTOB aBTOPCKUX M CMEXKHBIX IpaB. MBI MOJ/IEp)KUBAEM TaKYIO
WHHAIMATHBY. Pasmep kpymHoro yimiep0a JomKeH ObITh YeTKO ONpeeeH HMEHHO 3aKOHO/ATEIEeM, HO, KaK pa3bsICHIET
HaM II. 25 nocranoBieHus wieHymMma BC PO Ne 14 ot 27.04.2007 r., «eciu qesTHUSIMU BHHOBHOT'O, (hOPMAJIBHO MO/~
JIAIOIMMU ToA ferictBre yacth 1 cratbu 146... YK PO, npuunHen yuiep0, He NpeBBINIAIONIMN TPENENbl KPYITHOTO
pasmepa, ... COAETHHOE MOXKET IIOBJIEYb 32 COOOM IpakJaHCKO-TIPABOBYIO WM aJMHUHHCTPATUBHYIO OTBETCTBEHHOCTH
mo yactu 1 wiu 2 crateu 7.12 ... Komekca Poccutickoit @enepanuu 00 aAMUHUCTPATUBHBIX MPABOHAPYILICHHUIXY .

VYuuteiBast U3JI0KEHHOE, MpeaIaraeM ACKPUMHUHAIU3UPOBATh IUIAarMaT KaK CaMOCTOSITEIbHBIN COCTaB IpecTyIule-
Hus (4. 1 cr. 146 YK P®) u BBecT HOBBII KBaTH(UIMPYIOIUHA PU3HAK HE3aKOHHOT'O HCIOJIb30BaHUSI OOBEKTOB aB-
TOPCKHX HJIM CMEXHBIX TpaB (4. 2 cT. 146 YK P®) «mocpencrBoM npucBoeHust aBTopcTBa (Iuiaruara)y. [Ipenmaraemoe
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pelIeHre yCTpaHWIO OBl PsiJi IMEIOIIUXCS MPOTUBOPEYHi. Bo-niepBhIX, MIaruar Takxke IpeicTaBisieT co00i He3aKOoH-
HOE HCIIONIb30BaHNE OOBEKTOB aBTOPCKUX HMIIM CMEXKHBIX MPaB: MPOU3BEJCHUE HCITOIb3YEeTCs IIarnaTopoM 0e3 coria-
CHsL aBTOpa WJIM MHOTO TpaBooOiasaTess. Bo-BTOPBIX, Kak OTMEYEHO, KPYIHBIH yiepd (GakTHueckn MOXKeT ObITh MpH-
YHHEH TOJIBKO MOCPEACTBOM HE3aKOHHOI'O UCIIONb30BaHHS 00BEKTOB aBTOPCKOT'O MIIM CMEXHBIX TIpaB, HIKHUM MTpezes
KOTOPOro MpeJIaraercsl ONpenensaTh UCXOAs U3 MPeIOKEHHOTO 3aKOHOJATeNIeM B IPUMEUaHUM K CTaTbe KPYIHOIO
pasmepa. B-TpeTbux, okoHUaTeIpHOE M3NIoKeHue nucno3uiiuu cT. 146 YK P® B koHTeKCcTe OXpaHbl UMYIIECTBEHHBIX
IpaB aBTOPOB M WHBIX MPaBOOOJIaaTeIeH MOMOXKHUT KOHEIl CIOpaM OTHOCHUTEIBHO (DaKTHYECKOro 00bheKTa YrojJoBHO-
MIPaBOBOW OXpaHbI HAPYIIEHNUS aBTOPCKUX U CMEXHBIX IPaB, M, BO3MOXKHO, ITOCITYKUT OCHOBaHHEM JJIs IIepeHoca CTa-
ThH B paznen VIII YK PO «IIpecryruienus B cepe IKOHOMUKIY.
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BOITPOCBI TPAXXIIAHCKOI'O ITPABA

YK 347.775 (510) © JIssn MUHBSIHB
IPABOBAS BAIIIUTA KOMMEPYECKOI TAMHBI B KUTAE

B xumatickom 3axonodamenbcmee 3aKoHbl 0 3awume KOJl/LMep'-l€CKOMv matitol paccpe()omoqubl 6 PA3HbLX Kodekcax,
mpdeo BbINOJIHUMbBL NPABOOXPAHUMETIbHBIMU OPp2AHAMU U pedko UCNOJIL3YIOMCA 6 Cyde6H011 npakmuke. ﬂ.fl}l 3aujuniol
HeobXxo00uMo cozoanie cneyuailbHo20 3aKOoHa o 3awjume KOJWVle‘p'-leC‘KOIZ matinsl. B Hacmosuwee epems OdHO@peMeHHO
mpe6yemcg BHECEeHUe nonpasokK 6 3aKOH U CoBepuleHcmeoeanue npasul 3auunivl KOMMep'—IeCKOIZ matimwl.

Knrwueswie cnosa: KommepueckKast mazZHa, 3AKOH O 3awume KOJWW@p‘leCKOﬁ maﬁHbl, CeKkpemHnocmos qu)opmaL;uu.

Lyan Minyan
LEGAL PROTECTION OF TRADE SECRECY IN CHINA

In the Chinese legislation, laws for protection of trade secrecy are dispersed in different Codes, they are difficult to
execute by law enforcement authorities and they are rarely applied in judicial practice. Therefore, it is necessary to
work out a special law on trade secrecy protection, At present, the laws on trade secrecy should be amended and the
rules of trade secrecy should be improved.

Keywords: trade secrecy, trade secrecy protection law, information secrecy.

[IpaBo Ha KOMMEpUYECKYIO TaifHy MpENCTaBisieT cOOOH HOBBIA THUI MHTEIUIEKTYaJIbHOH COOCTBEHHOCTH Hapsiiy C
SKOHOMHUUECKOH Iitodanu3anueil 1 Bce Ooliee JKeCTKOW KOHKYPEHIMEH Ha PhIHKE.

Uro0Obl HAHTH KITIOY K yCIleXy B OM3HECE M y/epKaTh CBOE MPEUMYIIECTBO B KOHKYPEHIIUH, PEANPUSITAE CTPEMHUT-
Cs K COXpaHEHHUIO CBOEH YHUKaJIbHOW KOMMepuecKol TaiHbl. CTpaHbl, YYUThIBasl HAI[MOHAIbHBIE, COIUATIbHbBIE WHIU-
BUyaJIbHbI€ MHTEPECHl HE TOJIBKO Ul MOAJEpXKaHUS HOPMAaJbHOIO MEXaHU3Ma PHIHOYHOM KOHKYPEHILUH, HO W JAJI
MIPEJOTBPALLEHNS MOHOIOIUCTUYECKOTO TIOBEACHNUS, TODKHBI 3alllMIIAaTh KOMMEPUYECKYI0 TaliHy U BKJIIOYaTh €€ B Ha-
LIUOHAJIbHBIE 3aKOHBI PEryJIUpPOBaHMUS.

Kommepueckas TaiiHa siBisiercsi MH(popManuei, HEM3BECTHOM TPETHUM JIMIaM, O0JIafaeT NMPaKTUYECKUMHU I[eHHO-
CTSIMH, €CJIM MPUHATHI PaBoo0JIaaTeIeM Mepbl 0E30IaCHOCTH, U BKIIIOYAET TEXHUYECKYIO U KOMMepUecKyto nHpop-
Mmanuto. B Kurae B 3akoHe 0 6opbbe ¢ HenoOpocoBeCTHOM KOHKypeHIMel, o ['ocyqapcTBeHHOW aAMHHHCTPaLUK 110
MIPOMBILIIEHHOCTH B PsiZie TIOJIOXKEHUH 3arpelieHbl HapylnieHust KomMepueckol TaifHbl (ctaths 219 YK Kuras).

Kuraiickue yueHble CHMTAIOT, YTO KOMMEpUEcKas TaliHa UMeET CIEAYIOINEe XapaKTepUCTUKU:

Bo-niepBhIX, OHa HEWU3BECTHA TPETHUM JIHMIAM, T.€. WH(OpMAalus He SBISETCS TOCTYITHOH OOIIECTBEHHOCTH U €€
HEJb3s1 JIETKO TOJIYYUTh U3 TAKMX MCTOYHUKOB, Kak mybnukanuu B CMU. Ho ecTh nckimtoyenus, HanpuMep, paboTHH-
KU1, IMEIOIIHE IOCTYN K HHQOPMAIIH B CBSI3U C UCTIONIHEHUEM CBOUX OOSI3aHHOCTEH.

Bo-BTOpBIX, KOMMeEpUecKast TaiiHa MOXKET MPUHECTH PEaJIbHYIO HJIH IMOTEHIMAIEHYI0 SKOHOMHYECKYIO BhIroxy. O0-
JafaTeNb KOMMEPUECKON TaHbBl UMeeT KOHKYPEHTHOE PEUMYILECTBO.

B-tperpux, nannast uH(opManus MOXKeT OBITh HCIIONb30BaHA Ha MpakTuke. To ecTh 3Ta mH(OpManus He MPOCThIE
o0IIye 3HaHUs, ONBIT WM WJEH, He aOCTpaKTHOE IOHSTHE, a KOHKPETHas MporpaMma wik (opma, KOTOPYIHO MOXKHO
peanu3oBaTh Ha MpakTHKe. B HEKOTOPBIX CTpaHaX MPAKTUYHOCTh HE SBJSETCS YCIOBHEM B KadyecTBE NMpH3HAKA KOM-
MepuecKod TaliHbl B cootBercTBHU ¢ npaBmiamu TPUIIC (Trips) 1 ¢ MexayHapOIHBIMH TEHICHIMAMH, HO B Kurae
MIPAKTUYHOCTh NTOKA CYUTACTCS OJJHOM U3 XapaKTEPUCTUK KOMMEPUYECKOH TaltHbI.

B-uerBepThIX, KOH(PUIEHIIMATBHOCTD, KOTOpasi O3HAYAET, YTO OONajaTeslb CyObeKTUBHO CUUTAET CBOIO MH(pOpMa-
LU0 CEKPETHOW W MPUHUMAET COOTBETCTBYIOIIUE Mephl 0€30MacHOCTH JUIss 00ecreueHHs CEKPETHOCTH WH(pOpPMAaIHH.
Urak, npunsTie Mep 0e30MacHOCTH SIBJISIETCS] OTHUM U3 KIIIOYEBBIX (DAKTOPOB KOMMEPYECKOH TalHBIL.

VYueHble U3 pa3HBIX CTPaH UMEIOT Pa3HbIe TOYKU 3pEHUsI Ha TIOHATHS: "IIpaBa coOCTBEHHOCTH", "MpaBa JMYHOCTH",
"mpaBo Ha uHpOpMaIHo", "KOpIopaTUBHEIE NpaBa", "' OroBOpHEIE OTHOLICHU ", "MpaBa Ha UHTEIUIEKTYAILHYIO COOCT-
BeHHOCTH". B 00mem npaBe BennkoOpuTaHUM CyIIECTBYET TEOpHs HOTOBOPHBIX oTHoweHui, CoeauHenHsie 11ITaThl
CYUTAIOT, YTO KOMMEpUECKas TaiHa sIBJISIETCS YaCTHON COOCTBEHHOCTHIO IpaBoobiaaatTess. Ho He3aBUCHMMO OT pa3HbBIX
MHEHUI pa3Hble CTpaHbl Bce OOJbIe U OOIbIIe 00paIlaloT BHUMAaHHs Ha UMYIIECTBEHHbIE ITPaBa U UHTEPECHl KOMMeEp-
YeCcKUX TaifH.

B Kurae B akageMHyecKux Kpyrax UMeeT MECTO MHEHHE, YTO KOMMepUecKkas TailHa sBIIsSeTCS NPaBOM MHTEIIEKTY-
anpHOM coOcTBeHHOCTH. [IpHBeneM ciemyromue IpUYMHbL 1) KOMMEpUeCKHue TalHbl U IpYyTUe NMpaBa MHTEIICKTYyalb-
HOHM COOCTBEHHOCTH, KaK I'paKJaHCKHE IIpaBa Mo CYIIECTBY HE OTIMYAIOTCS; 2) MHOTHE CTPpaHbl KOMMEPUYECKYIO TaliHy
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B 3aKOHO/IATEIHCTBE MPEINOYUTAIOT 3alIUIIATh KaK IPa)kIaHCKOe MPaBo; 3) €CU He MPU3HAIOT KOMMEPYECKYIo TaliHy
CO CBOMCTBaMM T'paKIaHCKHX IPaB, TOT/Ia B MPAKTHKE OOJBIIOE KOJMYECTBO MPABUII JIMIECH3UPOBAHUS, ONpPECICHUS
JIOJIA KOMMEPYECKOH TaiiHbI U HACJIEIOBAaHHUSI KOMMEPYECKON TalHbI TEpSIET CBOKO MTPaBOBYIO OCHOBY.

Ho MBI JOMKHBI IPU3HATE, YTO KOMMeEpYecKasl TaiiHa W IpyTue NMpaBa MHTEIICKTYalbHOW COOCTBEHHOCTH (TOBap-
HBIC 3HAKH, TTATCHTHI) PA3HBIC TOHATHS.

Bo-nepBbIx, nmpaBoo01agaTess HHTEUIEKTYaIbHONH COOCTBEHHOCTH OTKPOET JIjIsi OOIECTBEHHOCTH CBOM MHTEJUIEK-
TyaJbHbIE JOCTIKEHUS! B OOMEH Ha DKCKIIIO3UBHBIE MPaBa B COOTBETCTBUH C 3aKOHOAATEIHCTBOM, a TAKXKE IMOJIYYHT
MPaBOBYIO 3alllUTy Ha 3TO MpaBo. B oTinume OT Hee KOMMepuecKas TaiHa JOKHA OBITh CEKPETHOM M MMETh IPaBO
npuHUMATh 3()(HEKTUBHBIC MEPBI, KOTOPhIE OyIyT CTPOro KOH(GUACHIMAIBHBIMH, YTOOBI TIOJYYUTh 3aIIUTY CO CTOPOHBI
3aKOHa. B 3TOM YHUKaJIbHOCTh MPABOBOM XapaKTEPUCTUKH KOMMEPUECKOH TaiHBI.

Bo-BTOpBIX, CBOEBPEMEHHOCTh MHTEIIEKTYaIbHONW COOCTBEHHOCTH, IATEHTHI, TOBAPHBIE 3HAKH, aBTOPCKUE IMpaBa
OXPAHSIOTCS U UMEIOT CPOKH 3amuThl. KoMMepueckas TaiiHa He MMeeT HUKaKUX BPEMEHHBIX OrpaHWdcHuil. B 3aBucu-
MOCTH OT TPOJIOJDKUTENLHOCTH TIPaB YCIOBUI KOH(PUACHIIMATIHHOCTH 3aKOH HE MOXET OBbITh ONpEIENeH 3apaHee, HUKO-
rJla He HJET Ha KOMIIPOMUCCHI, IPABO MIPaBO00IAAATENs OXPaHIETCS 3aKOHOM.

B-TpeThux, Takke M3BECTHO, YTO HUCKITFOUUTEIHLHOCTh UMYIICCTBEHHBIX IPAB WHTEUICKTYaIbHONH COOCTBEHHOCTH
€CTh 9KCKIIFO3MBHOCTh M TIPU3HAETCS MIPAaBOBasi XapaKTEPUCTHKA WHTEIIEKTyaIbHONH COOCTBEHHOCTH: 0€3 corjacust Biia-
JIeTbIIa WK CIIEIUATBHBIX FOPUIMYECKUX YCIOBHH IS JIF0OOT0 IPYroro JIMIA UCTIONb30BaHHE HHTEIUIEKTYaIbHON CO0-
CTBEHHOCTH HE pa3peliaercs, a y KOMMEpUYECKON TallHbI €CTh UCKITIOUEHHSI, €CIIH TPEThE JIUIO TOIYYHIIO €€ 3aKOHHBIM
CHOCOOOM.

Takum 00pa3oM, OONBIIMHCTBO KUTAHCKUX YYEHBIX YTBEPIKAAET, UTO KOMMEpUECKasl TaliHa SIBIISIETCS CBOETO poja
MPaBOM HMHTEJUIEKTYaJIbHOH COOCTBEHHOCTH U IMPEACTABIISIET COOOM 0COOBIN BHJI ITpaBa MHTEILIEKTYaIbHOH COOCTBEH-
HOCTH, OHA JIOJKHA OBITH 0OecIieueHa 0co00M 3aIIuTOM.

MupoBble 3aKOHOJATENIbHBIE MOJIETH KOMMEPYECKON TalHbI JAENSATCS Ha TPU BHIA: 3aKOHOAATELCTBO O KOMMepye-
CKOU TalfHe YCTaHOBJICHO B Pa3HBIX MPABOBBIX aKTaX JIMOO TOJIBKO B CIEIHAIBHOM 3aKOHE O KOMMEPYECKOH TaliHe 100
B JIPYTHX 3aKOHAX €CTh MyHKTHI 0 KOMMep4eckoi TaiiHe. B Kurtae Her crienuaabHOro 3aKoHa 0 KOMMEPYECKO TaliHe,
CYIIECTBYIOIUE 3aKOHBI U ITPaBUJIa KACAIOTCS 3aIIUTHI KOMMEPYECKON TalHBI:

1. 3aKOH MPOTUB HEYECTHON KOHKYPCHIIMH — Ba)KHAs BeXa B Pa3BUTHH TOPrOBOr0 3aKOHOIATEIbCTBa Kutas — Briep-
BBIC J1aJl TIOHATHE KOMMEPUECKOW TalHBI, YCTAHOBHI HECKOJBLKO HAPYIICHUH, HAPYIICHUS 3THX MOJOKCHUH TOJIKHBI
MIPUBECTH K TPAYKIAHCKON U a IMUHUCTPATUBHON OTBETCTBEHHOCTH.

2. loroBopHoe npaBo Kurtast — B 3TOM 3aKOHE YTOYHSIOTCSI 0053aHHOCTH JOTOBapHBAIOLIMXCSl CTOPOH B IpoIecce
3aKJTIOYEHHS! IOTOBOPOB M UCITOJHEHHS JOT0BOPa O KOH(PUICHIIMAIbHOCTH KOMMEPYECKON TalHBI.

3. I'paxxnaHcko-TIpoliecCyanbHbIN 3aKkoH Kutasi — B HEM ykas3aHO, YTO IPH PACCMOTPEHUM [N, T/ie PUCYTCTBYET
KOMMep4ecKasl TaliHa, 1o Mpoch0e CTOPOH €TI0 MOXKHO PACCMOTPETh B 3aKPBITOM 3aCeJaHUH, YTOObI COXPAaHHUTh 3TO B
TaiiHe.

4. TpynoBoe mpaBo Kuras — cratbsa 22 TaHHOTO 3aKOHA MPEyCMaTpUBAET, YTO CTOPOHBI TPYAOBOTO JOTOBOPa MO-
T'YT OBITH COTJIACOBaHBI B TPYJOBOM JIOTOBOPE KOHCEPBAaTHBHOW KOMMEpPYECKOW TaiHbl, ctaThsi 102 — mpekpaiieHue ¢
pabOTHHUKOM TPYJOBOTO JOTOBOPA, €CIIU OH HAPYIIUII YCIOBHS, IPEYCMOTPEHHbBIE HACTOSIIIIAM 3aKOHOM, HJIH HAapYILIHII
KOH(M/ICHIIMAILHOCTH BOIIPOCOB, COTJIACOBAHHBIX B JIOTOBOPE 38 SKOHOMHYECKUE TIOTE€PHU, IPHYMHEHHBIE HAHUMATEITIO,
U TaK)Ke HapyIIUTENb HECET OTBETCTBEHHOCTD.

5. 3aKOH 0 KOMIIaHUHM — cTaThel 62 3TOro 3aKOHA YCTAHOBJIEHO, YTO JUPEKTOpa, PYKOBOIAUTENH, MEHEKEPhl HE
JIOJDKHBI pa3riamarb KOMMEPYecKylo TaiHy, KpOMe TOT0, YTO pa3pelieHO B COOTBETCTBUU C 3aKOHOM HJIM COTJIAIICHH-
€M Ha COOpaHUM aKIHOHEPOB. B 3akoHE 0 MpennpUHUMATENbCTBE U MAPTHEPCTBE, B MIPEANIPUHIUMATEIHCKOM TIPaBe IS
OIIEpaTOPOB U MAPTHEPOB TOXKE 3aKpeIlIeHa MoJIePKKa KOMMEPUYECKUX TTOJIOKEHUH 0 KOH(UACHIIMAIEHOCTH.

6. YromnosHoe npaBo Kutas — B ¢T. 219 ycTaHOBJIEHO, YTO YENIOBEK 3a HApYyIIEHHE KOMMEPUECKON TalHBI, PUBE/I-
1Iee K 3HaYUTEIbHBIM TIOTEPSIM, MOXKET TIOJIYYHUTh 3 TOa B TIOPbME M OOJBIION mTpad.

7. TexHonornyeckoe agMUHUACTpaTUBHOE IpaBo Kutas — nmonoxenue ot 1986 r. 'ocynapcreennoro Cosera KHP no
MIPOABIKCHHIO PAITHOHABHBIX MTOTOKOB HAYYHO-TEXHHUYSCKUX KaJPOB, a TAK)KE aKThI O KOJIMYECTBE PabOYMX MO0 HAY4-
HO-TEXHHYECKOMY COCTaBy mepcoHasa oT 1988 r. 00s35IBalOT HAYYHO-TEXHUYCCKHUH TIEPCOHAN B COXPAHCHUU KOMMED-
YecKOW TaifHbI, HE JIOIMYCKAIOT HECAHKIIMOHUPOBAHHOTO IMyOIIMYHOTO MCIIOIB30BAHHUS TEXHOJIOTHYECKOTO TOCTIIKEHNS,
OpPHUI'MHAIBHOTO YCTPOMCTBA, TEXHUUECKOH MH(pOPMAIMK U HapyllIeHue 3aKOHHBIX TpaB M MHTepecoB. B 3akoHOIaTeNb-
CTBE MO IpoMbIluIeHHOCTH OT 1995 r. I'ocynapcrBennoit anmunuctpanueit KHP npenycMoTpeHo ocyiiecTBieHre He-
KOTOPBIX MONOKeHUH KOoHBEHIMH 0 3ampenieHnd HapyIICHHH KOMMEPUYECKON TalHbI.

ITo cpaBHeHHUIO ¢ qpyruMu cTpaHaMu B Kurtae oTCyTCTBYeT crielMaibHBIN 3aKOH O KOMMEPYECKOW TaiHe, ecTh He-
KOTOpBIC 3aKPEIUICHHBIC MTYHKTHI B PA3HBIX 3aKOHAX, a OTH 3aKOHBI OITyOJIMKOBAHBI B Pa3HOE BPEMs, B Pa3HBIX CUTYallH-
SIX, TIO3TOMY B MPAKTHKE CYIICCTBYIOT IPOTHBOPEYHME U BOSHUKAIOT TPYAHOCTH SIS TOYHOTO UX MPUMCHCHHS.

[ToHATHE KOMMEPUYECKOW TalHBI HE COOTBETCTBYET MHMPOBBIM CTaHIAapTaM, cepa 3aIUThl KOMMEPUYECKOH TaWHBI
y3Kasl, HE COOTBETCTBYET IJI00aN3allii U HE MOXKET 3alUTUTh KOMMEPYECKYIO0 TaiiHy ¢ MOTEHIMAJIbHOW KOMMepye-
CKOM IIEeHHOCTBIO, HET CHELUAIBHOrO MPOIIECCYabHOT0 3aKpeIyIeHUs 3aIIMThl KOMMepuecKoii Taituel. [Ipu paccMorpe-
HUH JIeNT 0 HAPYIIEHUH KOMMEPYECKOH TaifHbI CYIIECTBYIOT IPOOJIEMBL.
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Ormpenenenre pa3MepoB KOMIIEHCAIIUU 3aBUCUT OT KOMMEPUYECKON IIEHHOCTH, KOTOpasi B COOTBETCTBUM C MX 3aTpa-
TaMU Ha WCCIICAOBAHMS M pa3pabOTKU 3aBHCUT OT PEalU3alliy MPOCKTa KOMMEPUECKON TaiiHbI, OT OYIYIIUX UHTEPECOB
U OT MOJICP)KUBAHMSI KOHKYPEHTHOT'O IIPEUMYINECTBA. 3aTpaThl Ha HUCCIICIOBAHUS M Pa3padOTKU BXOMAT B CYMMBI KOM-
MEHCAllNH.

ABTOp mpejIaraeT cleAyrolue Mephbl 0 COBEPIIEHCTBOBAHUIO 3aKOHOIATEIHCTBA O 3alTUTe KOMMEPUYECKON TaiHbI
B Kurae:

a) YETKO OINpPENENIUTh MOHIATHEe KOMMEPUECKOH TaitHbI, chepy U YCIIOBHSI 3aIUTHI, YTOOBI COOTBETCTBOBAThH CTAHAAP-
TY MHUPOBBIX JIOTOBOPOB;

0) 100aBUTH B 0OSI3aHHOCTH COXPaHEHUE KOMMEPYECKOM TalHBI ISl TOCYIapCTBEHHBIX CIYKAIINX;

B) YETKO ONPENEINTh OTBETCTBEHHOCTh. OCOOECHHO HAO 3alWIaTh KOMMEPUYECKYIO TallHy B cepe TpakIaHCKUX
npaBooTHoNIeHUH. Hao ycTaHOBUTH pa3Mep KOMITCHCAITHH, IPEIYCMOTPETh IITPaQHbBIC CAHKIIUN, YTOOBI OTBETCTBECH-
HOCTbH 3a HapyIIIeHUs ObljIa BHICOKOIA;

T') BKJIFOYUTH B TPYIOBOI JOrOBOP YCIOBUE O HEpa3IJIAlICHUH KOMMEPUYECKOHN TaiHbI, 3T0 HEOOXOIMMOE OrpaHnde-
HUE JUIA TeX, KTO 3HAeT KOMMEPUCCKYIO TallHy MPEINPUATHS 1 paboTaeT Ha BAKHBIX ITOCTaX;

Jl) BHECTH M3MEHCHHUS B TPAKIAHCKUN MPOIECCYaIbHBIN 3aKOH, a IMEHHO: COXpPaHEHHE KOMMEPUECKOW TailHbI yJa-
CTHUKaMH PacCMOTpPEHUS Jiejla Ha 3aKpBITOM 3acelaHuM; Jeja, Kacaroluecs KOMMEpPUYECKOW TaWHbI, paccMaTpUBaTh
TOJIBKO B TOPOJICKOM CYJI€, YETKO OIPENEIUTh, KaKas CTOPOHA JOJDKHA MEPBOM MPEOCTAaBUTh JJOKAa3aTENIbCTBA.

€ ) B 3akoHe 0 CMU I:[O6aBI/ITB IIYHKT O 3aIluTC KOMMep‘IeCKOﬁ TaﬁHH, B HEM YCTKO YCTAHOBUTB, YTO Ira3€Thl, XKYyp-
HaJIbl, TCJICBUACHUC U paanuo 00s13aHbBI HE pasriamaTtb KOMMEPUYCCKYIO TaﬁHy;

K ) BHECTH HU3MEHEHHE B YTOJOBHBIN 3aKkoH: B ctathe 219 YK KHP uetko ompenenuts pasmepsl mtpada, packpbiTh

TaKWe TOHATUSA, KaK «OO0JIBIION YOBITOK» U «CePhE3HBIC MOCIICACTBUM.

[Ipu SxOHOMHYECKOMN TIO0ATU3AIUN KHTAHCKOE MPOU3BOJICTBO Pa3IMYHBIX TOBAPOB BHUIHO BO BCEM MHpPE, HO KU-
TaliCKie MpEeANPUATHS, HE 3HAKOMBIE C MPaBUJIaMU TOPTOBJIM B Mupe, Tosbko B CIIIA cramu oTBeTYMKaMu 1O IPUIUHE
HapYyIICHUS KOMMEPYECKO# TailHbI. 32 SKOHOMHUYECKUH IIMHOHAX MCKH €KETOJHO pacTyT mpuMepHo Ha 10%, obmiue
CYMMBI JOCTUTal0T Muuthapaa aojuiapos [1]. Buytpu Kuras nena, kacaromiyecs: KoMMepUYeckol TalHBI, TOXKE pa3BU-
BaroTcs exeroaHo. [loaToMy Halo U3ydaTh MEXIYHAPOJIHBIE TIPAaBUIIa, 3AIIUIIATF KOMMEPUECKYIO TalHY U COBEpIIIEH-
CTBOBATh MPABOBYIO CHCTEMY.

Jlumepamypa
1. Wan jing : cymma uckoB CIIA nportuB Kntas mo HapynieHUr0 KOMMEPUECKON TallHbI €KETOJHO pacTeT MpuMep-
HO Ha 10% . CM. ra3era o IOpHUIUYECKOM pexkume oT 27 Hos0ps 2012 roxa.
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HEKOTOPBIE TPOBJIEMBI ITPABOBOT'O PET'YJIMPOBAHUSA TIPUMEHEHUSA
HNCKYCCTBEHHBIX METOJOB PEITPOAYKIINA

B cmamve paccmompena npobnema npasoeozo pe2yiupo8anus OMHOUEHULL N0 NPUMEHEHUIO MeMO008 UCKYCCMBEH-
Hou penpodykyuu deroseka 6 P®. Ce200ns memnvl 6HeOpeHUsT BCOMOLAMENbHBIX PeNnpOOYKMUGHBIX MEXHOI02ULL
6 NOBCEOHEBHYIO MEOUYUHCKYIO NPAKMUKY ONEPedtcalom paseumue npasosoti 6azvl 6 9motl 001acmu, npuyem He moibKo
6 Poccuu, Ho u 6o ecem mupe.

Knrwouesvle cnosa: scnomozamenvivie penpoOyKMUGHble MeXHOL02UU, UCKYCCMEEHHOe ONL000meopeHue, Cyppo-

2amuoe MamepuHcmeo.
E.B. Gneusheva

SOME PROBLEMS OF LEGAL REGULATION IN APPLICATION
OF ARTIFICIAL REPRODUCTION METHOD

The article deals with the problem of legal regulation of relationships in application of a method of artificial human
reproduction in the RF. Today the rates of auxiliary reproductive technologies implementation in everyday medical
practice are ahead of development of the legal basis in this field, that is not only in Russia but throughout the world.

Keywords: auxiliary reproductive technologies, in vitro fertilization, surrogate motherhood.
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BocnponsBeznenue yenoBekoM cede MOA00HBIX — (YHIaMEHTATBHBIH 3aKOH U BellMyaiilliee TahHCTBO pHpob. Ye-
JIOBEK CTPEMHUTCSI OCTaBUTh MIOTOMCTBO, YTOOBI MPOJOIKHUTH CBOM poj. Peryiupyemble CI0KHBIM KOMIUIEKCOM OHOJIO-
TMYECKUX, TICUXOJOTMYECKUX, TYXOBHBIX U COIMAIIBHBIX 3aKOHOB PENPOAYKTUBHBIE ITPOIIECCH BO BCE BpeMeHa MNpej-
CTaBJISUTH MHTEPEC ISl MX M3ydeHHs. B HacTosIee BpeMst OTHUM U3 aKTYaJbHBIX SBIISETCS BONPOC MPABOBOI'O PETYIIH-
poBaHus JaHHOTO (heHOMEHa. CBHIETENLCTBOM 3TOTO MOXKET CIYXKHUTh IOSIBICHUE B MEXKIYHAPOAHBIX JOKYMEHTaX W
HAyYHOH JIUTEpaType HMOHITUS «PENpPOIyKTUBHBIE MPaBay YeloBeKa. AHaJIM3 CHElHaIbHOW JINTEPaTyphl MOKa3bIBaLT,
YTO CpEIH HCCIIeoBaTelieil B HACTOsIEe BpeMsi HET €IMHCTBA B OIPEAEICHHH PENpoAYKTUBHBIX mpaB. bonee Toro,
JIaHHAs KaTeropHus SIBJISIETCS HOBOMU ISl POCCUIICKOTO ITpaBa, Mo3TOMY M3y4eHa IpaBoBeJaMu HepoctaTrouHo. Hanboree
pacIpocTpaHEHHOH SBIISIETCS TOYKa 3PEHUS], COrIaCHO KOTOPOH pEnpOAYKTHBHBIE ITPaBa — 3TO «KOMILIEKCHBIN WHCTH-
TYT», «COBOKYITHOCTh IIPaBOMOYHI). YUeHbIE Jal0T TOJIBKO XapaKTEepHCTHKY, a HE ONPEACISIIOT COACpKaHUe penpo-
JIYKTUBHBIX ITpaB. OHO KOHKPETU3HPYETCS B MEKAYHAPOAHBIX JOKyMeHTaX. Pa3BuTHe OMOMEIUIIMHCKAX TEXHOJIOTH,
BTOPTAIOIIUXCS B KM3Hb COBPEMEHHOT'O YEJIOBEKa, MO3BOJISIET HACTOJIBKO INIYOOKO NPOHUKHYTH B UEJIOBEUECKYIO MPH-
pOAy, YTO YEJOBEK Kak Obl caM CTAHOBHTCS €€ «CO3AaTeseM» U «Ipou3BoauTeieM». OcoO0eHHO SPKO 3TO MPOSBIISETCS
NIPY IPUMEHEHUH Pa3IMYHBIX METOIOB HCKYCCTBEHHOW PENPOIYKINH — UCKYCCTBEHHOT'O OILIOAOTBOPEHHSI, UMILIAHTA-
LIMA SMOPHOHOB, CYppOraTHOTO MaTepuHCTBa. [IpaBo Ha MCKYCCTBEHHOE OILTOJOTBOPEHHE SIBIISIETCSI OJIHUM U3 COCTaB-
JISFOIMX OOIIEro TOHATHS PENPOIYKTUBHBIX IPaB. BOMpPOCH! HCKYCCTBEHHOTO OILIOMOTBOPEHUSI — 3TO MPOOJIEMBI OT-
HOIIEHHSI K Havaly 4eloBeYecKoi ku3Hu. Mcropuiecku nmotpeOHOCTh B MCKYCCTBEHHOM OILTOJOTBOPEHUH BHIPACTAaET
TJIaBHBIM 00pa3oM U3 motpeOHocTel 00pbhOBI C COOCTBEHHO OECIIIOANEM BOOOIIIE.

Ha cerognsmauii nenp B Poccun cioxuiachk clioxkHas aeMorpaduyeckasl CUTyanusl, pu KOTOPOH pOXKIAEMOCTh
€llBa MPEBBIIIAET CMEPTHOCTH. 110 JaHHBIM MEIUIIMHCKOM CTATUCTUKH, KaXKbIi IIecTol Opak OecIUIoneH B CHITy pas-
JIMYHBIX TpUYUH. PoxieHne peOeHKa HEBO3MOXKHO WITM OIACHO YIS KHU3HHU U 3/I0POBbSI MaTepu IpH (PU3MOJIOTHIECKUX
HEJI0CTaTKaX, OMOJIOrMYecKOold HECOBMECTUMOCTU CYIIPYrOB, ITPOTUBONOKA3aHHOCTH OEpeMEHHOCTH, psje HacJeICT-
BEHHBIX 3a00JIeBaHU U T.[., IPUYEM MIPUYMHBI OECIUIOHMS B PABHOM KOJIMUYECTBE pacrpeesieHbl MeX Ty rnojamu. Bee
9TO MPHUBOAUT K Paclagy CEMbH, YXYIIICHUIO AeMOorpapuyecKol CHTyalllH, a ClIe[I0BaTeIbHO, K HapYIICHUIO TpaBa
YeJI0BeKa Ha 3/I0pPOBbE U OJAaroIoNydHyIO KHU3Hb. Y OIHUM W3 ITyTell pelieHus JaHHOH MPOOIEeMBI SBJISIETCS IPUMEHe-
HHE METOJIOB HCKYCCTBEHHOI'O OILIOZOTBOPEHHSI.

OpHako, eciay MEJIHMIIMHCKUM aclieKTaM OeCIIofMs MOCBAIIEHO ONPOMHOE YHCIIO HAYYHBIX PadoT, TO KOPPEKLIUHU
MEXJIMYHOCTHBIX OTHOIICHHUH MPH 3TOM COCTOSIHUH yJeJsieTcsl Oojiee CKpOMHOE MeCTO, a paboThl, TIOCBAIIEHHBIE TTPO-
61eMamM B cdepe 0OLIECTBEHHOI'O U TOCYAapPCTBEHHOTO (3aKOHOJATENIFHOT0) PErYIMPOBAHNUS JICYEHHUS 3TOro 3a00eBa-
HUSI, BOOOIIIE HOCAT €AMHUYHBIA XapakTep. CeroaHs Oymarogapst ObICTpOMY MPOrpeccy MEAUIMHCKOW HAYKU M UCTIOJNb-
30BaHUIO HAYYHBIX JAOCTH)KEHHU B JIEUEOHOW MPAKTHKE 3HAYMTEIbHO PacUIMPHIACh BO3MOXKHOCTH TpEOJoNeHHs Oec-
wiogust. K MepaM MEIUIIMHCKOrO0 BMENIATENLCTBA, CTUMYJIHUPYIOIIUM PENpPOAYKTUBHBIE MPOIECCHl, MOXHO OTHECTH
HKCTPAKOPIOPAIBHOE OIIOA0TBOPEHHE, HCKYCCTBEHHYIO HHCEMUHAIMIO U CYpPOraTHOE MaTEPHHCTBO.

HexoTopbie npaBoBbIe acCEeKThl MPUMEHEHHUsI BCIIOMOTaTeIbHBIX PEeNpOAYKTHBHBIX TexHosoruii (BPT) onpenenenst
B neiicTBytomeM 3akoHonarensctse: B CK PO (.4 cr. 51 m .3 cr. 52); B c1. 16 @3 00 akTax rpakJaHCKOr0 COCTOS-
HUS»; B CT. 55 @3 « OO 0CHOBaX OXPAaHBI 3IOPOBBS TPAXKIAH).

Cemelinblii kozekc P® comepkuT ykazaHusi Ha TpU croco0a penpoAyKTHBHOW IESTENbHOCTH: UCKYCCTBEHHOE OIl-
JIOJOTBOPEHHE, UMITIaHTAIHsI dSMOpHoHa (1.1 4.4 cT. 51) u uMIUTaHTaIMs SMOPHOHA B TEJIO CypporaTHoil marepu (Ir.2
4.4 ct. 51).

B konme 2011 r. Berynui B cuiry HOBbIH D3 «O0 ocCHOBax OXpaHbI 370pOBbs TpakaaH B POy, kotopslii B ouepen-
HOHM pa3 3aKper MpaBO POCCHHUCKUX TpakAaH Ha NPUMEHEHHE BCIIOMOTATENbHBIX PENpPOIYKTUBHBIX TEXHOJOTHHU,
MIPE/ICTABIISIOIINX COOOH «METO/IbI JIeueHHs1 OECIIOANS, TP NPUMEHEHUH KOTOPBIX OTAENbHBIC MM BCE TAITBI 3a4aTHs
W pPaHHEro Pa3BUTHS AMOPHUOHOB OCYIIECTBIISIOTCS BHE MAaTEpPUHCKOTO OpraHu3Ma (B TOM HYHCIIE C UCIIOIb30BAaHHEM
JIOHOPCKUX M (M) KPHOKOHCEPBHPOBAHHBIX ITOJIOBBIX KIIETOK, TKaHEH, PEpOAYKTHBHBIX OpPraHOB U 3MOpPHOHOB, a
TakKe CypporaTHOro MaTepuHCTBay) [7, ¢. 55].

B Hacrosiee BpeMst ipoOiieMa OecIiofust CIYy)KUT IPHYMHON 00pallleHus1 Bce OOJBILEro YKcia TpakaaH 3a cre-
UAJTM3UPOBAHHON MTOMOIIBI0 B MEIUIMHCKHE LEHTPbl U KIMHUKH, YTO BJE€YET HEOOXOAMMOCTHh Pa3pabOTKH YETKOH
HOpPMaTHBHOM 0a3bl, perJaMeHTUPYIOIIEH NpaBa U OOS3aHHOCTH 3THX JIUIL, MEAUIMHCKOTO MepcoHana (KJIMHUK B Iie-
JIOM) U OpT'aHOB TOCY/IapPCTBEHHOHN BIIACTH, B YACTHOCTH peructpupyronmx opranos (3AI'C). [laxe ¢ yueToM MpUHATHS
HOBOTO (pelepalIbHOTrO 3aKOHA C1a00CTh M HE3AIUIIEHHOCTh NPaB M MHTEPECOB TPakKAaH B 3TOM BOIIPOCE OYEBHUJIHBI.
[Ipumenenuto BPT B HOBOM 3aKOHE MOCBSIIIEHA BCErO OJHA CTaThs (CT. 55), KOTOpas AaeT BeChbMa HEOIHO3HAYHOE OIl-
peneneHue, Tak Kak OrpaHUYMBAET €ro CyTh TOJNBKO JIeUeHHEM OecIUIONusi, HECMOTPS Ha TOT (DakT, uyTo abCONOTHAsS
HECIIOCOOHOCTH K BOCIIPOM3BOACTBY BCTPEYAETCS AOCTATOYHO PEAKO.

Kpome 3T0ro, k yciuyraMm penpoayKToiI0roB MOTyT 00paIiaThesi ¥ JIIOAU, UCIBITHIBAIOINIHE ITPOOJIEMBI C IETOPOXK/Ie-
HHUEM HE IT0 MEJUIUHCKHAM IOKa3aTelsiM, a, TPEIIIOI0NKHUM, 110 COIMAIBHBIM MPUYMHAM, HAIpUMEp, U3-32 OTCYTCTBUS
naptHepa (comuansHoe Oecrutonue). Bo3MokHO, OBLIO OBI pa3yMHEE HUCIONIB30BaTh 00Jiee COACPKATEINBHYIO (hOPMYITH-
poBKy u onpenenuts BPT kak «MeToabl HCKYCCTBEHHOTO COACUCTBUS IETOpOXKACHUIO» [4, ¢. 53].

Bormpoc 00 ycTaHOBIIEHHH TIPOUCXOXKIEHHS JIETEH B CTydae UCKYCCTBEHHOI'O OILIOJIOTBOPEHUSI PEIIeH B 3aKOHE OJI-
HO3Ha4HO. B cootBercTBuH € 4.4 ct. 51 CK PO nuua, cocrosiue B Opake u AaBIIKe COTJIacHe B MMCBMEHHOM opMe Ha
MIPUMEHEHNE METO/1a UICKYCCTBEHHOT'O OIUTOJIOTBOPEHHS, B CIIy4ae pOXKJIECHUS Y HUX peOeHKa B pe3yibTaTe MPUMEHEHUS
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STOT0 METO/A 3alMCHIBAIOTCS €ro POAUTESIMU B KHHUTE 3aIMCcell poxaeHus. Takoe pelieHue mpeacraBisercss 000CcHo-
BaHHBIM, IOCKOJIbKY OTBEYAET MHTEpecaM poauTesel, peOeHKa 1 JInII, IpeI0CTaBUBIIMX JOHOPCKUil Matepuai. Heype-
T'YJIMPOBAHHOH B HACTOSILIIMHA MOMEHT SIBJISIETCS] CUTYaIlUsl pOKACHHS KEHIUHOM peOeHKa, 3a4aTOro ¢ UCIOIb30BaHUEM
CBOEH SIMLIEKJIETKH U CIIEPMBI MYXKa, YMEPIIETro eIl 10 MOMEHTa 3a4aTus (10 JaHHBIM MEIUIIMHCKOW HayKH, criepMa B
3aMOPOKEHHOM BHJIE MOXKET XpaHHUThbcsi okono 10 mer). M3BecteH ciy4aid, KOraa My cIajll CBOIO CliepMy B OaHK-
XpaHWIHIIE U OIUTOJOTBOpEHHE OBbIBIIEH JKeHbI OBUTO POU3BEICHO YyKe mocie cMeptu myxka [1, c. 21]. IIpe3ymmums
OTIIOBCTBA CyINpyra matepu, npeaycmorpeHHas m.2 cr. 48 CK P®, B nanHoM ciydyae He mpuMeHHMa. B cBs3U ¢ 3 TUM
OTIIOBCTBO MOKET OBITh YCTaHOBJICHO TOJIBKO B cyncOHOM mopsiake (ct. 49 CK P®) Ha ocHOBaHUM OKa3aTEIbCTB, C
JIOCTOBEPHOCTBIO TTOATBEPIKIAIONINX ITPOUCX OXKIEHHE PeOEeHKa OT KOHKPETHOTO JIHIIA.

VY nuBnser ToT (akT, YTO HACTOIBKO BaKHBIH BOIPOC, KACAIOUIMICS TEPBOOYEPEIHBIX BOIPOCOB JIEMOrpa(uiecKoi
TIOJIUTHKH, PETyJIupyeTcsi Bcero onHoi cratbeit @3 «O0 ocHOBax OXpaHbI 310pOBbs rpaxkaan» [7], yactnuno CK PO
[5] u @3 «O06 akTax rpaskAaHCKOTO COCTOSHUs» [6] (B 4acTW perucrpaunuu aeTew, 3a4athix ¢ npumeneHnem BPT), a B
OCHOBHOM — IIPHUKa3aMM U MHCTPYKIMAMU MUHHCTEpCTBa 3apaBooxpaHeHus — [Ipuka3 MUHUCTEpCTBA 31paBOOXpaHe-
Hust PO ot 26.02.2003 Ne 67 «O mpUMeHEHUH BCIIOMOTaTEIbHBIX PENPOIYKTUBHBIX TEXHOJIOTHH B TEPAllMH MYKCKOTO
U XKeHCKoro Oecruioaus» [2], yrBepxkaatomuii « THCTPpYKIMIO 1O IPUMEHEHHIO METOA0B BCIIOMOTaTENbHBIX PENPOAYK-
TUBHBIX TEXHOJIOTUI.

OHUM M3 CaMBIX CYIIECTBEHHBIX HEJOCTATKOB MPEACTABISIETCS TOJHOE OTCYTCTBHE KaKOW-IIMOO periiaMeHTalnuu
npaB U 00sS3aHHOCTEH JHI, y4acTByromux B npuMeHenun BPT. HeomnpeneneHHOCTh KoJMYecTBa JTOMOTHUTEIBHBIX
TUIATHBIX TIPOLEAYP IO XOJY NPOBEACHHS JICYEHHs], JIOMOJHUTEIBHBIX 00CIeOBaHUN M KOHCYJbTAIMH, OTCYTCTBHE
3apaHee OrOBOPEHHOW CXEMbI MPUMEHEHUsI TEXHOIOTUI M KayecTBa HEOOXOAMMBIX IPHEMOB JENAIOT MCIONb30BaHUE
BPT 00beKxTOM MOCTOSIHHBIX (PMHAHCOBBIX BIOKeHHH. KiTMHMKA HE 1aeT BO3MOXKHOCTH KOHTPOJISL CO CTOPOHBI KIIMEHTA
1 (aKTUYECKH HE HECET HUKAKOW OTBETCTBEHHOCTH. YacTo 3TO MPUBOAUT K OTCYTCTBHIO MOJOKUTEIHHBIX PE3yIbTaTOB
BPT, BciencrBue, kKak mpaBUilo, HEMOKa3yeMbIX MOIMICHHUYECTB U T.1. JlaHHas mpobieMa MOKET OBITh pellieHa Co3/a-
HHUEM CIIeHaIU3UPOBAHHOIO KOHTPOJIHMPYIOIIEr0 OpraHa, KOTOPbIH OyAeT CHCTEeMaTHYECKU HPOBEPATH AEATEIBHOCTh
MEAULUHCKOTO YUPEKICHHUS.

To ke camoe Kacaercs IIPaBOro cTaTyca CypporaTHOW MaTepu U poauTenen-3akazuukoB. CypporaTHoe MaTepHHCT-
BO MOPOKJAET UHBIE ITPABOBBIE MTOCIECTBHS Ul CyObEKTOB OTHOIICHHH (CYIPYKEeCKOW Naphl, CyppOraTHOW MaTepu U
pedenka) (m.2 4.4 ct. 51 u m.2 4.3 ct. 52 CK P®). FOpugudeckuii actekT MpoOJIeMbl ONPEIEIIICTCS MOSBICHUEM CO-
BEPLIEHHO HOBBIX KaTETOPHI — IOPUIUUECKUX POAUTENIEH» (MaTepH), «reHEeTHYECKUX» («OHMOIOTHYECKUX)) POIUTENEH
(MaTepH) M CBSI3aHHBIX C ITUM INPAaBOOTHOLICHHH. Bonpoc, CBS3aHHBIA C YCTaHOBJIEHHEM MAaTEPHHCTBA, 3apyOEKHBIM
3aKOHOJATENBbCTBOM pelaeTcs No-pasHoMy. MaTepbio MOXKET ObITh IPU3HAHA:

1) skeHIMHA, KOTOpasi BEIHOCHIIA PeOCHKA;

2) ’KEHIIMHA, KOTOPOH MPHUHAUIEKUT OIIOOTBOPEHHAS SIMIEKIIETKA;

3) cypporatHast MaTh, KOTOPOI OTAAeTCsl MPEUMYIIECTBEHHOE MTPaBO Ha MpHU3HAHHE ceOs oUIMaNbHONH MaTephlo.
Takoe MHOrooOpasue MoaXoI0B CBSI3aHO C TPAJULUSIMU KOHKPETHOTO COLMYMa, CTPOI'OCTHIO HOPM PENpPOIYyKTUBHOTO
peryaupoBaHusl.

OTCyTCTBHE YETKOTO MEXaHHW3Ma PErYIHPOBaHMS JaHHBIX OTHOIICHUH MOPOXKIAeT Ha MpaKTHUKE MHOIOYHMCICHHbIE
npobiembl. Hanpumep, CK P® npenycmaTpuBaeT He0OXOAMMOCTh ITMCbMEHHOTO COTJIACHS JIMII, COCTOSIIUX B Opake,
Ha WMILUIAHTAIMIO SMOpHOHA, OJHAKO HE INPEIyCMAaTpUBAET 3aKIIOYEHHE JIOrOBOPA MEXAY CYppPOraTHOH MaTepblo U
CYTIPYKECKOH mapoif, XOTs IpakJaHCKUM 3aKOHOJATEICTBOM 3aK/II0OUEHHE TaKOro J10roBopa He 3ampenieHo. OTcyTcT-
BHE B 3aKOHE KaKHX-THOO MMpaBmiI 0popMIIeHHs] BO3HUKAIOIINX OTHOLICHUH HA MPAKTHKE BJIEYET OTCYTCTBUE TapaHTHI
JUTSE 00EHX CTOPOH.

Cornacto 1.2 4.4 cr. 51 CK P® nuna, cocrosiue B Opake U 1aBIIne COrjacue Ha MMILUIAHTAIHIO IMOPHOHA Ipyroi
JKCHILMHE B IIEJIIX €r0 BHIHAIIMBAHMS, I10CIIE POXKACHHS pPeOSHKa MOTYT OBbITh 3aIIMCaHbl B KAYECTBE POJUTENEH B KHUTE
3anuceil poXKICHUS TOJIBKO C COTJIacHsl JKEHIMHBI, KOTOpasi ponuia pebenka. Takas GopMyaHpoBKa CTaThbH MOPOXKAAET
MHOXKECTBO BONpOCOB. [Ipexke Bcero BO3HUKAET BOMPOC: KOrZa W B Kakoi (opme cypporaTHasi Math BIIpaBe (WIIH)
o0s13aHa 1aTh corjiacue JU00 OTKa3aTh JIMIaM, OKUIAIOIINM Niepeaadn pedeHka, — 10 poxieHus pebeHka wiu rocie? B
3akoHe «O0 aKkTax rpakJaHCKOTO COCTOSHHS» ONPENENIEHO, YTO ISl TOCYAapCTBEHHOW PErHCTpaluy poXIeHHs peOeH-
Ka OT CYppOraTHOW MaTepH B PETHCTPUPYIOUIMN OpraH NOJDKEH OBbITh MPEACTaBIIEH JOKYMEHT, BBIIAHHBIA MEIHIINH-
CKOM OopraHu3alyel, MoATBEePKAAIOINK (PaKT MOIydeHus COTIacusl CyppOraTHON MaTepH Ha 3aIlicCh CYIPYroB pOJIUTE-
nsimu peberka (1.5 cr. 16). Mcxons u3 npuHImIa A0OPOBOJIBHOCTH MPHHATOIO PEIICHHs, CIEAYET MPHU3HATH IPaBO
CyppOraTHOI MaTepu M3MEHATh €ro 10 MOMEHTA OCYILECTBJIEHHS OpraHaMU 3alliCH aKTOB I'Pa)XIaHCKOI'O COCTOSHUS
COOTBETCTBYIOIIEH 3aIHUCH O POXKIACHUU.

3anuch poAUTENISIMHU TIpEIIoNaraeT BO3HUKHOBEHHUE Y CYIIPYTroB (MKEHILUHBL, HE COCTOSIIEH B Opake) pOAUTETBCKUX
npaB B TOJTHOM oObeMe. Eciiu cypporatHast MaTh, COTNIacHBINAsCS Ha 3aITUCh CYIPYTOB B KAUECTBE POAMTENECH, OTKA3bI-
BaeTcs nepenaTb peOeHKa, TO B 3TOM ClIydae y HUX BO3HHMKAET IpaBo TPeOOBATh Iiepeiaund UM pedeHKa Ha OCHOBaHUHU
.1 c1. 68 CK PO.

[Tpu oTCcyTCTBHYM COrlacusi CypporaTHONH MaTepy Cylnpyru He MOTYT OBITh 3alliMcaHbl B KauecTBE pOAMTENeii, a pebe-
HOK HE MOXKET OBITh UM IepeaiaH. Bo3HuKaeT BOnpoc: MOTyT JIM Cynpyry (KEHILIHA, HE COCTOsIIas B OpaKe) OCIIOPUTh
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pelieHre cypporaTHOW MaTepH, CChIIasiCh Ha UMEIOIYIOCS IoBepeHHOCTh? [IpecTaBsiercs, 4To 3aKIII0YEHHE JOrOBO-
pa o CypporaTHOM MaTEPHUHCTBE SIBJIACTCS SAMHCTBECHHBIM CITOCOOOM pa3pelicHUs BCeX KOH(MIMKTHBIX CHTYAIIHH.

B cBs3u ¢ npumenenrem BPT Bo3HuKaeT Bompoc o MpaBe peOCHKA 3HATh CBOMX TCHETHUSCKUX pomuTescii. Meau-
IUHCKOE MPAaBO PacCMaTPUBACT CBEICHHS O FCHETUUECKOM IPOMCXOXKICHHHM PEOCHKA B KAaueCTBE BPaueOHOM TalHBI.
CeMeifHOe 3aKOHOAATEIBCTBO HE COJEP)KUT HUKAKUX YKa3aHUM Ha TOT cueT. B 9Toil cutyaluu mpenocTaBisieTcs 1ese-
c000pa3HBIM HCITOJB30BaHUE 3apYOEKHOro OmbiTa. BO MHOTHMX CTpaHaX PEOCHOK, JOCTUTIIUA COBEPIICHHOJCTHS,
BIIPaBE MOJYIUTh HHPOPMAIIHIO O CBOEM MPOUCX OXKICHUH (B PAJC CITyYacB 3HAUCHUE MPOUCXOKICHNS MOXKET OKa3aTh-
cs1 HeOOXOMUMBIM, HAIIPUMED, U TUATHOCTHKHU 3a00JICBAHUS WIM YCTAHOBIICHUS MPEAPACIIONIOKEHHOCTH K OIpeae-
JICHHBIM OOJIC3HSIM, I IPEAOTBPAIICHIs KPOBHOPOICTBEHHBIX OPAKOB H IIp.)

B oTcyTcTBHE UeTKOrO MpPaBOBOrO PETYIMPOBAHUS pOCCUMCKAs MPAKTUKA CKIAJbIBAETCS KpailHe HEo HO3HA4YHO. B
2004 r. cympykeckas mapa W3 UWThl HaHsUIa CYppOraTHYIO MaTh, KOTOPOM CJeNalu MCKYCCTBEHHYIO MHCEMUHAIUIO
cnepmoii Myxka. [Tocite poxxaeHust peOeHOK He ObLI IIepeiaH CYNPYKeCKOi mape, 1a U OTCYIUTh €ro CYNPYyrd HE MbITa-
nuck. CypporatHasi MaTh Mmojiajia Ha aTMMEHThI, KOTOPble YUTUHCKUM cya ed mpucyaun [8].

Takum o0pa3oM, B IpOIECCEe CO3JaHUS CICIUATBFHOIO 3aKOHAa O PEMPOIYKTUBHBIX TEXHOJIOTHSX CIEIyeT 0C000
OTOBOPHUTH TpaBa U O00SM3aHHOCTH ATHX JIMII, aKIICHTUPOBATh BHUMAHUE Ha JOTOBOPHON OCHOBE, COIepiKalleil oomrue
00s13aTeIbLHEIE TTOJTOKEHHUS:

- pa3Mep JECHEKHOTO WM UHOTO BO3HATPAXKICHUS;

- YCTaHOBJICHHE PaCXO0JI0B, CBSI3aHHBIX C OEPEMEHHOCTRIO, BO3MEIIAEMBIX CYpPPOTraTHON MaTepH;

- OMpeNeICHUEe METUIIMHCKOTO YUPEXKICHH, TIIe OYIeT MPOUCXOIUTh HCKYCCTBEHHOE OIUIOIOTBOPCHHUE;

- 0053aHHOCTH Bpaya I10 BEICHUIO OCPEMEHHOCTU U MOPSI0K HH(POPMHUPOBAHHUS POJUTEIICH-3aKa3uUKOB O €€ Teue-
HHH,

- TOCTICICTBYS POKIICHHS HEIIOJTHOIICHHOTO PeOCHKa,

- 0053aHHOCTh IepenaTh peOCHKa CYppOraTHONH MAaTephi0 M OOS3aHHOCTh POIUTEICH-3aKa3YMKOB €r0 MPHHATH, a
TaK)Ke MPaBOBBIC MTOCIEACTBHS HEUCIIOTHEHHS dTHX 00S3aTEIbCTB U APYTHE BOIIPOCHI.

OTcyTCcTBHE YETKO OTNpeneneHHoW HopMaTuBHON pernamentanuud BPT xapaktepHo He Tonbko 1ist Poccun. Kpome
CXOXKHX HPOOJIeM B psijic eBPOMEHCKUX CTPaH MO3UIHs EBporeiickoro cyza mo mpaBaM 4YelloBeKa TaKiKe OCTAeTCs 10C-
TaTOYHO HesICHOW. B CBOMX perieHusIX OH akIEeHTUPYET BHUMaHHE Ha OTCYTCTBHE €BPOIMEMCKOro KOHCEHCYCa, KOTOPhIi
SIBIIICTCS JTOTIOJIHUTEIBHBIM KPUTEPHEM OICHKH IIHPOTHI CBOOOIBI YCMOTPEHHUS, MPEIOCTABIIEMON T'OCYIapCTBY-
OTBETUHKY B XOJI€ CO3JaHUS CBOEH MPaBOBOU CUCTEMBI. DAKTUYECKH 3TO BHITIISAUT KaK HeXellaHue MPUHUMATh Kap.u-
HaJIBHBIC MEPBbI, KaK aOCOTIOTHBIM ITPOU3BOJ HAIIMOHATIHHOTO 3aKOHOIATENS U ITPABOIPUMCHUTEIIS.

B Hareii ctpaHe HapaBHE C CYNPY)KECKUMHU Iaphl, HE COCTOSIIME B Opake, U OAMHOKHUE JKCHIIUHBI UMCIOT BO3MOX-
HOCTh Bocmosb3oBatbess BPT. HecoMHeHHO 3TO pe3ynbTaT mmporpecca Kak TEXHOJIOTHYECKOro, TaK W COIHAIBHO-
npaBoBoro. OMHAKO BO3HUKAECT BOMPOC O MpaBaxX OAMHOKHX MYXUYHH, KOTOPBIC IMOABEPraroTCcs (PaKTUUCCKON TUCKPH-
MMHALIMYU U JUIICHUIO TIPaBa UMETh JIETEH, B CUITY TOTO, UYTO JIaXKe TEXHOJIOTUSl CYpPOraTHOr0 MaTEPUHCTBA CTAHOBUTCS
JUTSL HUX HETOCTYIHOM. be3ynoBHO, 3TO MHEHHE OIIMOOYHO, XOTsI, Ha MEPBHII B3IJIAI, UMECT IIPABO HA CYIIECCTBOBAHHE.
[Monoxenuns cr. 55 ®3 «O6 ocHOBax 370poBbs IpakJaaH B PDy» He comepkar ynmomuHaHuii 00 OrpaHMYeHHU IpaBa
OIMHOKUX MY)XUYWH. A B IOPUCIPYACHIIUU CYIIECTBYET MOHATHE aHAJIOTHH, CIENO0BaTENbHO, eciau npumeHeHne BPT
pa3peleHo OAUHOKUM XKEHIIUHAM, TO OHO M pa3pelieHo OMMHOKUM MYyX4uHaM [6, c. 55].

Ha ocHOBaHMHU BBINIEU3IOKEHHOTO, MBI IPUXOIUM K CIEAYIOIIEMY BBIBOJY, YTO UCIIOJIB30BAHUE BCIIOMOTaTEIbHBIX
PENPOAYKTUBHBIX TEXHOJOIUH Ha MPAKTUKE OMEPEeKaeT pa3BUTHE MPABOBOM Oa3bl B 3TOM obsmactu. Heobxomumo oTMe-
TUTh, YTO TMPABOBbIE HOPMBI POCCHUICKOT0O 3aKOHOJATEIHCTBA, PETYIUPYIOIINE MPaBOOTHOIIEHMsI, BO3HUKAIOIIUE TTPU
HCIIOB30BaHUM METOIOB MCKYCCTBCHHOM PENpOAYKINH, (hparMeHTAPHBI, CIIOPHBI, 3aTPardBalOT JIAIIb OTACILHBIC ac-
MEKTHl BO3HUKAIOMIMX MpobieM. C pocToM Yucia ACTeH, pOMUBINNXCS B PE3yJIbTaTe MPUMEHEHHS METOIOB MCKYCCT-
BEHHOM PENpoOIyKIIUH, OTPEOYIOTC OOoJee YSTKHEe MEXaHU3MBbI PABOBOTO PETYJIUPOBAHMS PAB M 3aKOHHBIX UHTEpPE-
COB JIeTel U JIUII, YYaCTBYIOUIUX B 3TOM IpOILIEeCcCe.
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3AIIIUTA CEMEMHBIX ITPAB U 3AKOHHBIX HHTEPECOB HECOBEPIIEHHOJIETHUX
B 3AMEHIAIOIIINX CEMbSIX C HCIIOJIb30BAHUEM MEJIUATUBHBIX TEXHOJIOT U

B cmamve asmop paccmampusaem nekomopule npooembl, CeA3AHHbIE C HAPYUIEHUEM NPAG U 3AKOHHBIX UHMEPECO8
HeCo8epUIeHHONEMHUX 8 3aMEUAIOWUX CeMbsX, U 0BOCHO8bIBAC UOe0 O HeOOXOOUMOCIU PA3PEUEHUS KOHPIUKINOE C
yuacmuem pooumenei u oemeil 8 MaKux Cembsx ¢ NOMOWbIO CPABHUMENbHO HOBOU NPOYedypbl ypecyiuposanus Cno-
Ppos-meduayuu.

Kniouesvle cnosa: meduayusi, meouamueHvie MexHOIOSUY, 3AMEUAIOUUE CEMbU, HECOBEPULEHHONCTHUIL.

T.B. Gneusheva

PROTECTION OF FAMILY RIGHTS AND LEGAL INTERESTS OF MINORS
IN SUBSTITUTE FAMILIES WITH USE OF MEDIATION TECHNOLOGIES

In the article the author considers some problems related to violation of rights and legal interests of minors in subs-
titute families and proves the idea of necessity to solve conflicts involving parents and children in these families with the
help of a comparatively new procedure for regulation of disputes-mediations.

Keywords: mediation, mediation technologies, substitute families, minor.

He monaercsi COMHEHHIO yTBEPIKIEHHUE, YTO CEMbS SIBIISIETCS BAYKHEHIIIMM OOIIIECTBEHHBIM HHCTUTYTOM, UMEIOLIAM
OoIbIlIOe 3HAUYEHHE KaK JUIS MHAWBUIYAILHOM )KU3HHU YEJIOBEKa, TaK U IS COLUAIbHOTO, SKOHOMHUYECKOT 0, KYJIbTYPO-
JIOTUYECKOT0 pa3BUTHs o0IecTBa. BecoMyro 4acTh CBOEH HM3HU YelIOBEK POXKMBAET B ceMbe. Bcee, uTo ObLIO yCBOEHO
B CEMbE, OCTAETCSl C HUM Ha BClO ku3Hb. CeMeliHoe BociuTanne popMHUpYeT KauecTBa JINYHOCTH, KOTOPHIE B JTAIbHEH-
IIIEM TIOMOTYT C JIETKOCTBIO BBIATH U3 CIIOXHBIX CUTYalUi, TPYAHOCTEH, BCTPEUAIOIINXCS HA )KU3HEHHOM ITYTH.

K coxanenuto, neTv WHOTa YTPAuMBAIOT BO3SMOXKHOCTD JKUTh U BOCITUTHIBATHCS B POJHOM CEMbE CO CBOMMU POJIHU-
tensMu. [IpUauHbl TOMY MOTYT OBITH pa3HBIMH, OJHAKO TJIABHOE B TAKOW CHTYallMU HE OCTaBJISITh peOeHKa Ha ITPOU3BOII
CyIb0BI, @ KaK MOXKHO CKOpEe BOCIIOJTHUTh yYTPaTy CEMEHHOTO OKpYKEHHs. DTO OJJHA U3 OCHOBHBIX 33/1a4 rOCYAapcTBa
B JIUIIE OPTaHOB OIEKU M MONEYUTENHCTBA, KOTOPhIE 00S3aHbI BBISIBIATH JETEH, OCTABIIMXCS O€3 IMOMeUYeHHs POIUTENeH,
obecreunBaTh YCTPOMCTBO JIETEH B CEMbIO, KOHTPOJIMPOBATh, KAK MPOXOIUT IPOIIECC AaJbHEHIIEro coJep KaHus, BOC-
MUTaHus1, 00pa3oBaHus peOeHKa.

Tak, B Pecniyonmuke Bypsitust mo cocrostauro Ha 2013 rox npoxuBaer 225 Toicsu nereit. K unciy HanbGonee ys3Bu-
MBIX KaTETOPHH JeTel OTHOCATCS JACTH-CHPOTHI U JETH, OCTaBIIMecs Oe3 moreueHus poauteneii (6375 aereit), aeru,
HAXOJAIIMECS B COMAIBHO OIacCHOM TonokeHuu (3599 nereit). YkazaHHbIE TPYIIIBI A€TEH HYKIAIOTCS B IIEPBYIO Ove-
penb B COIMATLHOMN peaOMITUTAIMK U aJalTalliH, HHTETPAIiK B 00IIeCTBO [§].

Poccuiickoe 3akOHOATENBCTBO MPEAYyCMAaTPUBAET HECKOJIBKO ()OPM YCTpPOMCTBA B CEMBIO JIeTEH, OcTaBIIMXCS Oe3
TIONIEYEHUS pOAUTENEH, KOTOpbIe MPUHATO Ha3bIBAaTh 3aMELIAOIUMH ceMbsIMH [2, . 239].

[pexxne Bcero Takoit GopMoit SBISETCS YCHIHOBIICHHE. | TaBHAs OTJIMUUTENbHAS YepTa YCHIHOBJICHHS 3aKIII04aeTCsl
B TOM, 4TO PeOCHOK U YCHIHOBHUTEIH NPUPABHUBAIOTCS K POJCTBEHHHKAM IO MPOUCXOXK/ICHHIO, T.€. CUUTAIOTCS POIIHBI-
MU 110 OTHOIIEHHUIO APYT K APYTY. Y CHIHOBUTENN CTAHOBSATCS C IOPUIMYECKON TOUKHU 3PEHHS ITOJHOIPABHBIMU POJIUTE-
JISIMH TI0 OTHOILIEHHIO K PeOCHKY, MMEIOT BCE POJUTENILCKUE MPaBa U HECYT 00S3aHHOCTH B TIONHOM oObeMme. PeGeHok
TIOJTY4aeT TOJTHOLEHHOE CEMEHHOE OKPY)KEHHE, KaK €CITH Obl €r0 BOCITUTHIBAIIN COOCTBEHHBIE POAUTEIH.

Crnenytomeii popMoli 3aMeIaroleil ceMbH SBIISIOTCS OlleKa U MONeYnTeNnseTBO. JJaHHas ¢opma ycTpolicTBa nerei
MOXET OBITh UCIIOJIb30BaHa HE TOJBKO B CIIydae OCTAaBIICHUS] PEOCHKA POJUTEIISIMH, JTUIICHHUS UX POAUTEIbCKUX MPaB U
JIPYTHX HETaTUBHBIX CUTYallUsiX, HO U B TOM CJIy4ae, KOrjaa POIUTENH [0 YBAXKUTEIBHBIM IIPUYMHAM HE MOTYT B Tede-

289



BECTHHK BYPATCKOI'O TOCYJAPCTBEHHOI'O YHUBEPCUTETA 2/2014

HHE OIPEEIeHHOr0 Mepruoia BPEMEH! HCIONHATh CBOM POIUTENLCKUE 00s3aHHOCTH. Oneka M MONEYUTENbCTBO OCY-
LIECTBIISIFOTCS B LIEJISIX COZIEPYKAHUsI, BOCIUTaHUS 1 00pa30BaHUs JAETEeH, a TaKKe JUIs 3aIUThI UX IIPaB U HHTEPECOB.

YacTHBIM CcTy4aeM yCTaHOBJICHHS HaJl peOEHKOM OIEKH WIIH MOIIEUUTEIhCTBA SIBISIETCS pUeMHas ceMbst. [lepenayua
peOeHKa B IPUEMHYIO CEMBIO MPOHMCXOIUT II0 JAOTOBOPY MEXIy OpraHaMH OIIEKH W TONEYUTENLCTBA M IPHEMHBIMA
pOIOUTENSIMU Ha OIpeleNieHHbIN cpok. [IpreMHble poauTeny MoaydaroT BO3HArpaXkJeHue Mo JOroBOpY, TaKXkKe Ha Co-
JieprkaHue peOeHKa e)KEMECIHO BhITUIAYMBAIOTCS IEHEe)XKHBIE cpencTsa [1].

B pernonax MoryTr NmpUHHMaThCs HOPMATHBHO-TIPABOBBIE aKThI, KOTOPHIC YCTaHABIMBAIOT MATPOHATHYIO (OpPMY
yCTpOWCTBa feTeil B cemblo. [laTpoHar siBisieTcs HanOonee THOKOI GpopMoi yCcTpoiCTBa JeTei, ocTaBIIKMXcs Oe3 more-
yenus poxutenel. Kak sxcrpenHas ¢opMa oHa MO3BOJISIET IEPEXUTh PEOCHKY KPH3HUCHBIH IEPHOJL €ro KHU3HH [3].

B Pecrry6nuke Bypstusi maTpoHaTHOE BOCIIMTaHWE 3aKOHOAATENLHO HE 3aKpeIIeHo, HO JeHCTBYeT oaHa u3 (opm
MaTPOHATHOM ceMbH — ceMelHast BocniutarenbHast rpynmna (CBIN). CBIT opranusyercs B crielMaai3UPOBAaHHBIX yUPEK-
JICHUSIX JJIsl HECOBEPIICHHOJIETHUX, KOTOPBIE MTOMAIN B TPYAHYIO KU3HEHHYIO CUTYAIHIO, C LIENBI0 UX PeabWINTalNK 1
JIaJIbHEHIIEro CeMEeMHOro yeTpomcTBa.

OcHoBHas (DYHKIMS 3aMeEIIAIOIIed CEMbU — 3aMEHUTD (3aMECTUTh) PEOCHKY YTPaueHHYIO0 KPOBHYIO CEMBIO M OTCYT-
CTBYIOIIUX OMOJIOTUYECKUX POIAUTEIEH.

Ha ceronmusimHuii 1eHp B Hallled pecryOJIMKe CKIIaIbIBAeTCsl TPEXYPOBHEBAsI CUCTEMa COIPOBOXIEHHS 3aMelaro-
IIUX CEMEN:

[lepBrIii ypoBeHb — pecnyOauKaHCKHNA. ['ocyqapcTBeHHBIM yupexaeHueM «PecnyOnukaHCKUH LIEHTp MO padote ¢
ceMbeil M JIeTbMI» MPOBOJUTCS METOJMYECKasi MOAJEpPIKKa CO3JaHusl, OQOPMIIEHHS U OCYLIECTBICHUS AEATEIbHOCTH
ciry0 CONpOBOXK/IEHHS 3aMelaronux ceMeil. Pazpaborana HOpMaTHBHO-TIPABOBAs JOKYMEHTAIHs IS CIIyXKO compo-
BOJK/ICHHS, TIPOBOZSTCS 00Oy4arolIie CEMUHAPHI C PYKOBOAMUTEINSIMH U CIIELUATICTAMU YUPEKICHHH.

Bropoii ypoBeHb — MeKpalOHHBIC W paiiOHHBIE IICHTPHI COMTPOBOXKICHUS 3aMEIIAONINX ceMell Ha 0ase mepenpodu-
JIUPOBAHHBIX NETCKUX JOMOB: MEKPaHOHHBIN IEHTp compoBoxaeHus «Paxgyra» B cene O&p (JxumuHCkuil paioH);
ciry0a CONPOBOXKAEHHS 3aMeIarolnx cemeld npu TapOaraTalickoM COLMaTbHO-PEaOMIINTAIIMOHHOM LIEHTpE ISl He-
COBEPIICHHOJIETHUX; CIY)0a COMPOBOXKICHUS NMPHU XOPUHCKOM COLHMATIbHO-PEaOMITUTAMOHHOM IIEHTpE [UIsi HeCOBep-
LIEHHOJIETHUX.

Tperuii ypoBeHb — JIOKANBHBIE CIYKOBI CONMPOBOKICHUS B CTPYKTYpE ACTCKUX M 00pa30BaTEIbHBIX YUPEKICHUN
npu bapry3unckom, Kaxtunckom, HOBOKIPKMHTMHCKOM JETCKOM JIOM€, 3aUTPaeBCKOM TEPPUTOPHUATIBLHOM LIEHTpPE CO-
LHAJIBHOT0 00CITY)KUBAHHUS HACETICHUSL.

Bcero B Bypsatuu cozmano 11 ciiy)k6 conmpoBoxISHHUS 3aMEINaoNMx ceMei. My 0XBaueHbI Ha CErOMHAIIHUMN ICHD
409 cemeit, rae BocnutbiBaeTcs 611 nereii [4].

[pakTHKa Moka3bIBaeT, YTO AETH U3 3aMELIAIONINX CEMEH CTAKUBAIOTCS C TEMH e BUIaMHU KOH(IMKTOB, YTO U BCE
OCTaJIbHBIE AETH, HO OTH KOH(QIMKTH HIMEIOT CBOIO CIIEIM(UKY, B TOM YHCIIE U B IPUIMHAX BO3HUKHOBEHHSL.

Tax, KOH(QIIUKTHI C y4acTHEM POAMTENeH U JeTel N3 3aMELIAI0INX CeMEeH MOYKHO Pa3JIelIuTh Ha JBE TPYIIIbL:

1.  KoHduukTel BHyTpH 3aMeniatonieil ceMbH (BHyTpeHHHE KOH(IUKTHI). K HUM OTHOCSATCS KOH(IIUKTHL: a) MEX-
Ity B3POCJIBIMH U JIETEMH 0) MEXKIy IETBMHU B) MEXTy B3POCIBIMH I10 TIOBOLY PEOCHKA.

2. KoH(IuKTB MEXIy WICHAMH 3aMEIIAIONIei CeMbH M WHBIMH JIUI[AMH (BHEIITHUE KOHMIUKTHI) [6].

OpHOW M3 CaMBIX paclpOCTPAaHEHHBIX KaTeropuil KOH(JIMKTOB SBISIOTCS KOH(IMKTHI MEXIY OIeKyHa-
MU/TIOTIEUUTEISIMUA U IeThbMU. B camom o0mieM Buje MX NPUYMHY MOXKHO OOO3HAYUTh KaK «HEONpaBJaHHBIE OXKH/Ia-
HUs». HecMOTpst Ha TO, YTO KaHOUIATHI B YCHIHOBUTENN/TIONIEYUTENN IPOXOAAT HECKOIBKO 3TANoB nepen odopmiieHH-
€M yCTpoiicTBa peOeHKa B CEMbIO, 3a4aCTYI0 OHH MOPAJIbHO HE TOTOBBI K TOMY, YTO peOEHOK MOXKET BECTH ce0sl MHaue,
4YeM BeAyT ce0sl, HalpuMep, UX COOCTBEHHBIE JIETH: HE pearupyeT Ha 3aMeuaHusi, He CIyIIAeTCsl, OTKa3bIBAETCsl 00CYXK-
JIaTh KaK{e-TO MpoOJIeMbl, TIOMOraTh M T.JI. B pe3yibraTe OMEKyH/IIONEYUTENb HE 3HAET, KaK MPaBHIBHO BBHICTPOUTH
B3aMMOJIEHCTBUE C PEOCHKOM, KOTOPBII TOJIBKO YTO YCTPOEH B CEMbIO, KAKMM 00pa3oM MOXKHO NPaBWJIBLHO HA HET'O MO-
BJIMATH, YTOOBI OH HE BOCHPHUHSII IIPOCTOE 3aMeYaHue KakK «HpaBoydeHuey». «HeonpaBaaHHbIE OXHIAHUS» POIUTENEH
U3 3aMEUIAI0NINX CeMeH, MepexoHbIl BO3pacT pedeHKa CO3MAl0T MOUBY /sl KOH(IIMKTOB, pa3pelinTh KOTOpbIe caMo-
CTOSITENIFHO OHM, KaK IPaBHJIO, HE MOT'YT, OJIHAKO U He o0palialoTcs 3a MOMOUIBIO K crenuanicrtaM. Bee 9To npuBoauT
K KpaiiHe HeOJIarONpHsATHBIM TTOCIECTBUSIM: YCHIIHS IO YCTPOHCTBY peOeHKa B CEMBIO, CO3IaHHIO ONaronpusTHOH ce-
MeiHO! aTMOc(epbl BOCIIUTAHUS U PA3BUTHS CBOISATCS «HA HET» M ONEKYHBI/IONeunTeny oOpMIISIOT OTKa3 OT OIEKH.
Jaxxe ecnu peOEHKY M ONEKYHY/IIONEYHUTEN0 HE YIaJlloCh HAWTH B3aUMOIIOHUMAaHHE, TaKOH OTKa3 BeChbMa HETraTHBHO
BiusieT Ha pebenka. [Ipobnema ocraercs HepeleHHOH, a peOEHOK OcTaeTcsl OIMH Ha OAMH € COOOW M yTpauuBaeT JI0Be-
pHe K cemeliHOH (opMe BOCTTUTaHHS KaK TAKOBOM.

KoH(pnuKT MeX1y pOAHBIMU IETHbMU OINEKYHa/B3POCIBIMH WIEHAMHU CEMbH U PEOEHKOM, YCTPOSHHBIM B CEMBIO,
TaK)Xe MOT'YT UMeTh MecTo. Harpumep, y poIHBIX JeTeil MOKET BOHHKHYTh YYBCTBO PEBHOCTH pOJUTEINEH K peOeHKY,
ocraBieMycst 6e3 roredeHus poauTeneid. HermpuHsTHe HOBOTO YelloBeKa BhI3BIBAET TPYAHOCTH B TIOCTPOCHUH B3aHMO-
OTHOIIEHHH C PEOCHKOM, OCTaBLIMMCsSI O€3 MONEYEeHUs POANTENEH, BOSMOXHBI YXY/ALIEHUE OTHOIICHHH 1 KOH()IMKTHBIE
CUTYallMH MEXIy CAMHMHU WIEHAMU CEMBH: POAUTEISIMU M JI€ThbMH, ONEKYHAMU/TIONEUUTEISIMA 1 UHBIMH B3POCIIBIMU
YJieHaMH ceMbU. UJIeHbI CeMbU OIEKYHa MOTYT OKa3aThCs MOPAJbHO HE TOTOBBI K IPUHSITHIO peOEHKA, OCTaBIIETOCs
0e3 Tone4YeHus poANTENeH, TAKUM, KaKOH OH €CTh, C €r0 IIPUBBIYKAMH, HHTEpecaMt, oTpeOHocTsIMU. KoHeuHo, JaHHast
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T'5. I'neywiesa. 3auTa ceMEHHBIX IPaB U 3aKOHHBIX MHTEPECOB HECOBEPILECHHOJIETHUX B 3aMEINAIOIIMX CEMbSX C MCIIOIb30BAHUEM
MEJIMATUBHLIX TEXHOJIOIMIt

KaTeropusi KOHMIUKTOB TAKKE HYXKIACTCS B PEIICHUH, YTOOBI HE MOCICIOBAIO YXYIIICHHE CEMEHHBIX OTHOIICHUHA U
0TKa3 OIEKH/TIONICYUTEIHCTBA.

BBuy 6ombI10ro0 YKicia pa3HOBHIHOCTEH KOH(IMKTOB C y4acTHEM POAMTENECH U 1eTel 13 3aMellIalolnX ceMei He-
00X0MMO HaJIUYUE PA3IMIHBIX MEXaHU3MOB I10 OKA3aHHUIO ITOMOIIU B UX pa3pernieHud. [1o MHSHHIO aBTOpa, OMHUM K3
TaKUX MEXaHU3MOB MOXKET CIY)KHTh JTOCTATOYHO HOBBIH OOIIECTBEHHO-IIPABOBOM HHCTUTYT MEIUAIIHH.

HuTepec k Mequanuu B Haleil cTpaHe Bo3poc nocie npunsatus denepanpHoro 3akona «O0 albTepHATHBHOM MPO-
Leaype yperyIupOBaHUs CIIOPOB C YYaCTHEM MTOCPSTHUKA (MEIMAIIUK)», BCTyuUBIIero B cuiy 1 ssaBaps 2011 r. Crates
2 Ha3BaHHOI'O 3aKOHA JaeT JICrajJbHOE OMPEACICHUE MEIUAIMU: «IIPOIeaypa MEIHAIUMUd — CIIOCO0 YperyJIHpOBaHHS
CIIOPOB TIPU COACHCTBHM MEIHATOPa HAa OCHOBE JTOOPOBOJBLHOI'O COTJIACHS CTOPOH B LENAX JOCTHKCHUS MMHU B3aUMO-
MIPUEMJIEMOTO pelIeHus». VIcXons U3 JIOTUKY 3aKOHA, JaHHAS MPOIeIypa BHICTYIIAET B KAUECTBE aJIbTCPHATUBBI IO OT-
HOIIICHHUIO K CyICOHOMY PacCMOTPEHHIO CIIOPOB. BMecTe ¢ TeM Meaualyst Kak crocod pa3penicHus KOH(GIUKTOB H3BeC-
TEH CIICIUAIUCTaM JOCTaTOYHO AaBHO. [lepBbie mpodeccroHalbHbIC COO0IIECTBA METHATOPOB CTaIH (HOPMHUPOBATHCS B
CIIIA u BenukoOpuTaHUU B CepeMHE JBAIATOTO Beka. B Hacrosiee Bpems CIyxObl MEIUATOPOB CYIIECTBYIOT BO
MHOTHIX TOCYIapCcTBax MHUpa, B TOM YHCJIC U B Haliel cTtpaHe. Memuanus Kak Crioco0 pasperieHuss KOHPIUKTOB — 3TO
MpoIIeIypa «COBMECTHOI'O YPET'YIUPOBAHUS KOH(IMKTA», B X0 KOTOPOH YUACTHUKHM KOH(MIMKTA MPH OMOIIM TPETh-
el He3aBUCHMOI1 CTOPOHBI BEIPpA0ATHIBAIOT B3aUMOINpHeMiIeMoe perienue [ 1, ¢. 7].

['maBHOE OTNIMYME MEIUaTOpa OT JAPYTUX JIMIL, IPUBJICKACMBIX I pa3pelicHus cropa (Hampumep, cyaeit), 3aKio-
4aeTcs B TOM, UYTO OH HE BBIMOJHACT (PYHKITUM apOUTpa, T.€. HE BEIHOCHUT PEIICHHS 110 CYIIECTBY CIOPa, HE ONpPEaeIIieT
MPaBBIX M BHHOBATHIX. [ JTaBHAS 3a/laya MeAHaTopa MOMOYb KOH(MIMKTYIOIIMM HANTH pellleHHe, KOTOPOe B PaBHOM CTe-
IICHA OTBEYAJIO OBl MHTEpEcaM ¥ TOU M IPYTOi CTOPOHHI.

B HacTosmiee BpeMsl Memuanys MPUMEHSACTCS VIS pas3penicHus KOH(GIUKTOB B pa3iMyHbIX chepax YeIoBEUeCKOH
*u3HHU. Tak, B YaCTHOCTH, BBIICIISAIOT KOMMEPUECKYIO, IKOIBHYIO MEAUAITUI0, MEIHAIINIO, HATIPABJICHHYIO HA PEIICHUE
TPYAOBBIX CIIOPOB, CEMCHHYIO MEMAIIUIO M IPYTUE BHIBL.

CeMeliHas Mequanus ONMPEaesIeTcs KaK «IpPOIEeCcC, B KOTOPOM HE3aBUCHMOE TPEThE JIMIIO ITOMOTaeT Y4aCTHHKAM
CEMEHHOr0 KOH(JIMKTA YIYYIIUTh B3aUMOACHCTBHE APYr C APYrOM U NMPHHUMATh MPHEMJICMBIC Ui 00€UX CTOPOH
OCO3HAHHBIC PEIICHUS IO HEKOTOPHIM WM BCEM BOIMPOCAM, CBA3aHHBIM C PacCTaBaHHEM, Pa3BOIIOM, JCTHMH, a TAKKe
Mo ()MHAHCOBBIM HJIM HMMYIIECTBEHHBIM Bompocam» [1, c¢. 9]. CeMmeiiHble KOH(DIUKTHI B 3aBUCHMOCTH OT CyOBEKTOB
KOH(JIUKTHOT'O B3aUMOICHCTBHSI MOIPA3ACIISIOTCS Ha KOHMIMKTH MEXKIY: CYIPYTraMu, MEKIy POTUTEISIMH U JICTHMHU,
CyNpyraMy U POAUTENICH KaKIOro U3 CyHpyros, O0aOymkaMu (memyiikamMu) U BHyKamMu. CeMeiHas MeauaIus MOXKET
HCIIOIB30BATRCS IS PETYTHUPOBAHUSA KOH(IMKTOB, BOSHUKAIOIIHMX B 3aMEIIAIOIINX CEMbSIX.

JleTn-cupOoTBhI U JETH, OCTABIIUECS Oc3 IOMEUYCHUS POTUTEIICH, 3a4acTyi0 MMEIOT ICHXOJOIMYCCKHE IMPOOIEMBI,
MPOOJIEMBI B 3MOIMOHAJIBLHON U COIUANBHON cdepax. [1o3ToOMy IeTH, Mmomagaroiue B 3aMEIIAIONINe CEMbH, C OTHOMN
CTOPOHBI, UMCIOT MPOSBIICHUS KOH(MIMKTHOTO MOBEACHUSA, C APYrod — HE Hay4YeHBl KOHCTPYKTHBHOMY IMOBEICHHUIO B
koH(puKTe. BeccropHo, YTO pOAUTENN M3 3aMEIAOIINX CeMeil, KOTophie OepyT Ha ce0sl OTBETCTBEHHOCTD 3a JICTEH, X
BOCIIUTaHKE, 00JIAaI0T HEOOXOUMBIMHU IICHX OJIOTHUECCKUMHU U COIIMAIBHBIMHU KauecTBaMH. BMecTe ¢ TeM UM MOCTOSH-
HO TIPUXOIUTCS CTAJIKUBATHCS C KOH(DIMKTHBIM IOBEJCHUEM JETel, KOrjJa OHU KOH(UIMKTYIOT C APYTUMH JACTHMH U
OKPY)KaIOIIMMH UX B3pOCibIMH. He Bcerma pomuTenu 00Jadar0T HABBIKAMU TOBEACHUS B KOH(IMKTHBIX CHTYAIUSIX C
JETBMHU: KaK MOCTYIIUTh, YTOOBI KOH(DIUKT HE CTal pa3pyIIUTEIEM OTHOMICHHI ¢ peOCHKOM; HE BCerjia 3HAIOT, UTO I10-
COBETOBATh peOCHKY B KOH(DJIUKTHON CUTYaIlMH; HE 3HAIOT, YTO JIeIaTh, €CIIU MOBEICHHE peOCHKA pa3pyIlacT OTHOIIIE-
HUS MeKIy pomutensiMu. OOydeHHe poauTesIch U3 3aMEIIaloNINX CeMEH HaBbIKaM OCCKOH(IMKTHOIO OOIIEHHS, METO-
JIlaM pa3pelieHus KOH(OIUKTOB ¢ UCITOIb30BAaHUEM MEIMATUBHBIX HWJIM BOCCTAHOBUTEIBHBIX TEXHOJIOTHI ITO3BOJIUT T'pa-
MOTHO YIIPaBJIATh KOH(PJIUKTOM. B 3TOM ciiyyae BO3HHKArOIIME KOH(MIMKTHI HE OYIyT pa3pyllaTh OTHOIICHUS U WX
KOHCTPYKTUBHOE HCITOJIH30BAHUE TIOMOXKET YKPEITUTh OTHOIICHUS MEXIY POAUTEISIMH U neTbMuU. s nereit u3 3ame-
IIAFOIIUX CeMEH HaBBIKUA POJMTENICH IMO3BOJIAT HHTETPUPOBATHCS B CEMbIO, @ B NAJBHEHIIIEM TIO3UTHBHO COIMATH3UPO-
BaThCS B OOIIECCTRE.
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AHAJIN3 CYJAEBHOM MPAKTUKH IO JEJIAM O 3AIIUTE JEJIOBOM PEITY TALTUA
IOPUINYECKUX JIMI] B PECITYBJIMKE BYPATHUSA

Hannas cmamos noceésuena ananuzy oopaujeHutl 0puoudeckKux auy 3a 3auumou 0enoeol penymayuu ¢ Apoum-
pasicublil cyo Pecnybnuxu Bypsmus.
Kniouesvle cnosa: opuouueckue muya, 0ei08ds penymayus, 3auuma.
E.V. Ignateva

ANALYSIS OF JUDICIAL PRACTICE ON THE CASES OF LEGAL ENTITIES’
BUSINESS REPUTATION PROTECTION IN THE REPUBLIC OF BURYATIA

This article is devoted to the analysis of legal entities’ appeal for business reputation protection in the Arbitration
Court of the Republic of Buryatia.
Keywords: legal entities, business reputation, protection.

Bormpocy 3ammuTsl e10Boi peryTaniy IpUINIeCKIX JIUI TOCBSIIEHO MHO)KECTBO HaYYHBIX CTaTed 1 MOHOTpadHuii.
OpHako 1aHHAs IpodiIeMa He TepsieT CBOeH aKTyalIbHOCTH, YTO ITOATBEPIKAAETCS CIACAYIOIUMH 00CTOATELCTBAMHU:

- B COBPEMEHHOM OTEYECTBEHHOM 3aKOHOJATEILCTBE OTCYTCTBYET 3aKPEIUICHHOE MOHATHUE «IEJI0Bas peIyTalusy,
MEXY YUYSHBIMU-IIMBIIINCTAMH TaKKe HE IOCTUTHYTO €IMHOEC OHHUMaHHUE TaHHOTO TIOHSTHS;

- CJIOKHOCTBIO JJOKa3bIBaHUs pacCMaTpUBaeMOi KaTerOpUH JIET;

- pa3Mep BO3MEUICHHS «PENyTalMOHHOTO Bpeaa» B KaKUX-JIMOO TpeieNiaX He YCTaHOBJIEH HH B 3aKOHONATENIbCTBE,
HH B NPAaBOIPUMEHHTEIILHOM MTPaKTHKE;

- IOCTOSIHHO YBEIMYMBAIOIIEECs] KOJTHIECTBO paCCMaTPUBAEMBIX JIeT B apOUTPaKHBIX CyJIax.

Taxast cutyarmst He CllocOOCTBYET €MHOMY PACCMOTPEHUIO JIEN O 3aIUTE JIEJIOBOW PEMyTALNH I0PUANIECKUX JIUIL.

Hacrosiias craThs NOCBsIIeHa aHATIH3Y OOpallleHHi FOPUINIECKHUX JHIl B ApouTpakuslii cyn PecnyOiuku Bypsitus
C LIEJBIO 3AIIUTHI UX JICIIOBOM PENyTaluy, a TAaK)Ke BBISIBICHUIO HAN0O0JIEe YacTOo 3asBISIEMBIX CIIOCOOOB €€ 3allUTHI.

B cooTBercTBHM € Ipa)kJaHCKUM 3aKOHOJATEIBCTBOM JIENIOBAs PENyTalys OTHOCUTCS K OAHOMY W3 HeMaTepHallb-
HBIX Onar, mpuHaIeXalMX opuandeckomy nuiy. [log nenoBoit penyramyeli MOHUMAaETCsl CIOKHUBILEECS OOIIECTBEH-
HOE MHEHHUE O FOPHIMYECKOM JIMIIE, OCHOBAHHOE Ha OIEHKE €ro MpodeccHoHaIbHON aestenbHocTh. [loaToMy pacmpo-
CTpaHEeHHE HECOOTBETCTBYIOIIUX JIEHCTBUTENILHOCTH M ITOPOYAIINX CBEJCHUI O IOPUINYECKOM JIMIE CO3JaeT HeraTHB-
HOE BOCIIPHSITHE €r0 JEeTeNIbHOCTH, (DOPMHUPYET K HEMY OTPHLATENbHOE OTHOLIEHUE. B cBsi3u ¢ aTM Tpebyercs mpa-
BOBAs 3alllUTa JICIOBOM PEIyTalUH OT MOI00HONW HH(OPMAIIUH.

W3 aHanuza cynieOHOM MPAaKTUKK CIEAYET, YTO IPH PACCMOTPEHUH €] O 3alIUTe JEeJIOBOH peryTaluy apOUTPaKHbIE
CyIbl PYKOBOJACTBYIOTCS MyHKTOM 1 cratbu 152 I'paknanckoro xonekca Poccuiickoit @enepanun (nanee 'K PO), B
COOTBETCTBHH C KOTOPBIM I'pakJaHWH BIpaBe TPeOOBATH IO CY/y OMPOBEPIKEHHS IMOPOYAIINX €r0 YeCTh, JTOCTOMHCTBO

WIN JIEIOBYI0 PENyTalui0 CBEIEHWM, €ClIM PaclpOCTPAaHUBIINN TaKHe CBEIEHUS
peAMeT AoKasLIBaHMA HE JOKaXXeT, YTO OHU COOTBETCTBYIOT JIEHCTBUTENLHOCTU. A TaKXKe ITyHKTOM 7
N0 AaHHOMA KaTeropuu cratbu 152 'K PO, B cOOTBETCTBUU C KOTOPHIM YCTaHOBIJIEHO, UTO MpaBUa yKa-
4 3aHHOH CTaThbU O 3aIUTE JEIOBOM PENyTalliy rPpaXkJaHnHa COOTBETCTBEHHO IPH-

MEHSIOTCA K 3alUTe AETOBON permyTaly I0pUINUeCKOro JHIa.
e s Cornacno nyHkry 7 IlocranoBnenus [Inenyma BepxoBHoro cyaa Poccutickoit
cBepeHuil ®deneparun ot 24.02.2005 roga Ne 3 «O cyneOHOM MpaKTHKE 110 JICIaM O 3aIuTe
(06n3aHHOCTL McTLa) YEeCTH M JOCTOMHCTBA, a TaKKe JIENIOBOW PENyTaluH TPakKIAaH M IOPHIMIECKUX
JUI» HEOOXOANMO MMETh B BHIY, YTO OOCTOSITEIbCTBAMH, UMEIOLUIMMHU B CHITY
crate 152 'K P® 3HaueHwe ams nena, sBISIOTCS: (AaKT pacHpOCTPaHEHHs OT-
"°":;$“;‘$‘:::;TW BETYMKOM CBEJCHUI 00 WCTIE, MOpOoYallnil XapakTep 3THX CBEICHUH U HECOOT-

BETCTBHE UX JCHCTBUTEILHOCTH.

B cootBeTcTBUU ¢ MyHKTOM 5 4yactu 1 cratbu 33 ApOHUTpaskHOrO MpoIeccy-
ajgpHOro Komekca Poccutickoit depeparu apOUTpaXKHbIE CYIbl PACCMaTPUBAIOT
::;‘:‘T’B“:m“:cﬁ JieNia O 3aIlUTe NETOBOH permyTaiuu B chepe MpeaIpuHIMATEIbCKON U HHOM KO-

HOMHYECKOH JesiTeNlbHOCTH. TakuM 00pa3oM, BOZHUKIIHMHA CHOp O 3allUTe JeNo-
BOW peryTanyy OPUANYECKOro JIHMIAa ITOJBEJOMCTBEHEH apOUTPaXKHOMY CYILY,

(oBazanHoCTL MCTUA)

(oBa3anHoCTL
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€CJIM XapakTep U OOCTOSATEIHCTBA CIIOPA CBUJAETEIBCTBYIOT O TOM, YTO HMCTEI OCYNIECTBISIET NPEANPUHUMATEIbCKYIO
WJIN UHYIO SKOHOMHYECKYIO JIeATETbHOCTb.

Heo0xonuMo OTMETHTh, YTO NPaKTUKA W 3aKOHOAATENIHCTBO MCXOMSAT W3 MPE3YMIIUH HECOOTBETCTBUS JECHCTBHU-
TENILHOCTU CBEACHUMH, pacIpOCTPaHEHHBIX CPEJICTBAMH MAacCOBOM MH(popMalmu. bpemst joka3piBaHust 00paTHOTO JEKHUT
Ha OTBETYHKE.

CyneOHast IpaKTHKa O 3aluTe AeNoBoi penyranuu B PecriyOnuke BypsaTust moka3siBaeT, 4To KOJIMYECTBO oOpariie-
HUM IOPUANYECKUX JIMII IO YKa3aHHOM KaTeropuu JeNl yBEeJIUYUBaeTcsa ¢ KaxkIbIM rogoM. Beero 3a mepuon ¢ 2009 mo
ntoHb 2013 roga ApOuTpaxcHbBIM cymnoM PecryOnuku BypsaTus Obuto paccMoTpeno 31 1emo o 3amure IeI0BOU permyTa-
mun. B wactHOCcTH, 32 2009 Ton ApOuTpaskHbIM cynoM PecnyOnvku bBypsitust paccMorpeno 9 nen, 1mo ABYyM M3 KOTOPBIX
HCKOBBIE TpeOoBaHMs yaoBieTBopeHbl; 3a 2010 r. — 4 nema, TpeOOBaHUSA YAOBICTBOPEHBI JHIIL IO OAHOMY neny. B
2011 roay KOIUYECTBO paccMaTPUBAEMBIX JIEN BO3POCIIO JI0 S5, MICKOBBIE TPeOOBaHUsI YIOBIETBOPEHBI IO OTHOMY JEIY.
B 2012 rony paccmorpeHo yxke 11 MCKOBBIX 3asIBICHHH, IO IBYM U3 HUX TpeOOBaHUs YIOBIETBOPEHHI. 3a MepBOE MO-
nyroaue 2013 roma paccMOTpeHo 2 jena, Mo 000UM JIeaM CYI0M OTKa3aHO B HCKE.

CoracHO CTaTHCTHYECKUM JIaHHBIM 110 PecnyOiuke Bypsitus, ynoBieTBopeHHe HCKOBBIX TpeOOBaHHH O paccMmar-
pHBaeMoOl KaTeropuu Jiell B MPOLIEHTHOM COOTHOIIEHHH C OOIIMM KOJIMYECTBOM OOpalieHui coctaisieT aumib 19,4 %.

YkazaHHOE OOCTOSITENBECTBO OOBSICHSETCS, B TIEPBYIO OYEPE/ib, CIOKHOCTBIO OKA3bIBAHUS M0 JIeJlaM O 3aIlUTe Jie-
JoBOH pemytanuu. OCOOEHHO B TeX Cllydasix, KOr/ia MopoyYallie U HECOOTBETCTBYIOIINE ACHCTBUTEIHLHOCTH CBEIICHHUS
pacripocTpaHeHsl B cetn THTepHeT: mpo0JieMbl orepaTHBHOW (HKcaluu GakTa pacrpoCcTpaHeHUs CBEICHHI Ha caiite, a
TaKKe ONpe/esieHNs] HIJIeXaluX OTBETYUKOB 1o jaeny [1]. B mpoiecce moka3piBaHUs BOSHUKAIOT NPOOJIEMBI C OTHE-
CEHHEM paCIPOCTPAHEHHBIX CBEJCHUI K IMOPOYAIIMM U HECOOTBETCTBYIOIIUM JCHCTBUTENEHOCTH WIIH K JIMYHBIM CYXK-
JICHUSIM aBTOpA, BEIPAKEHUEM MM CYOBEKTUBHOTO MHEHHS, KOTOPOE HE MOXKET SIBJISATHCS MPEIMETOM CyIeOHOMN 3alu-
ThI, 00 3TOM OoJee moApoOHO OyIeT cka3aHo naiee.

W3 ananm3a paccMaTpuBaeMBIX A€ MOXKHO CJEJaTh BBIBOJA O TOM, YTO HauOojee 4acTo 3asBIIIEMBIMH MaTepHalb-
HO-TIPABOBBIMH TPEOOBaHHUSAMH HCTIIA SBJISIOTCS CIEIYIOIINE TPEOOBAHUS:

1) 0 Npu3HAHWM HECOOTBETCTBYIOUIMMH JECHCTBUTEIHHOCTH M TOPOUYAIIUMH JIETIOBYIO PEMyTallHIo CBEIEHUH, CO-
JIep KalInuXcsl B ra3ere, )KypHaje, TeIeCIoKeTe, Ha CallTe MM PaCIpOCTPAHEHHBIX HHBIM CIIOCOOOM;

2) 00 00s13aHUH OIIPOBEPTHYTh HECOOTBETCTBYIOIINE JIEHCTBUTENILHOCTH U ITOPOYAIIHE JICIOBYIO PEMYTALUIO CBEJIe-
HUS OIyOJINKOBaHUEM OIPOBEPIKEHHUS B 3TOM K€ IIEYaTHOM HM3JIaHWHU TEM K€ MPH(TOM IMyTeM COOOLIEHUS O IPHHSATOM
IO JIeNTy PEUIEHUH C YKa3aHUEM PE30JIIOTHBHON YacTH PELICHUsL.

Kak cnenyer u3 cyneOHo# npakTuku ApOutpaxkHoro cyzaa PecriyOnuku Bypsitus, ropunuyeckre Juna J0CTaTOYHO
PEIKo 3asBISIIOT O TPEOOBAHUH KOMITEHCAIIMH HEMATEpUaIbHOTO (PEmyTalliOHHOT0) Bpea.

CoriacHO cTaTUCTUYeCKUM JaHHBIM 32 2009 rox, Obutn 3asBiieHbl TpeboBanus Ha cymmy 1 360 000 pyoOuneii, apOut-
paxHbIM cyzmoM B3bickano 39 000 pyomneit. B 2010 roqy cymma 3asiBiieHHBIX TpeOoBanuii cocraBmwia 1 100 000 pyoieid,
B TO BpeMsI Kak B3bICKaHHas cymMMa cocTtaBmia Bcero 8 000. B 2011 roxy TpeOoBaHMs 0 KOMIICHCAIIMH HEMATEPHAIBHO-
ro Bpesa 3asBieHsl Ha cymmy 2 500 000, B3bickaHo cynom 0 pyoseid. 3a 2012 rox uctipl npocuin B3bickats 4 100 000
pyOuieit, cyn He yaoBISTBOPHI 3asBieHHbIe TpeOoBanus. Hakonern B 2013 romy TpeOOBaHUSA O KOMIICHCAIIUH HEMaTe-
pHaIbHOTO (PENyTalMOHHOI0) Bpeaa UCTIAMHU — FOPUINYECKUMU JIMLAMH He 3asBIISUINCH.

o HameMy MHEHUIO, JaHHBIH (haKT 0OBSICHSIETCS CrIEU(UKON CYOBEKTa — OPHIMYECKOTr0 JIUIA, KOTOPOMY MPUYH-
HEH HeMaTepuasbHbIM Bpel. B coBpeMeHHOI npaBoBoOil ITUTEpaType TOCIOACTBYET MHEHHUE, COIJIACHO KOTOPOMY IOpH-
JIMYECKOE JIUIO SIBISIETCS KUCKYCCTBEHHBIM CYOBEKTOM 000pOTa, CO3AaHHBIM VIS IOCTHKEHUS ONpeesIeHHON LE» H,
COOTBETCTBEHHO, HE MOXKET UCIIBITHIBATH (DU3UUECKUX U HPABCTBEHHBIX CTpagaHuii [2].

OpHako B HacTosIIee BpeMsl apOUTpasKHBIE CY/bI IOMYyCKAIOT BO3MOXKHOCTh KOMIICHCAlIUM HEMAaTEepUaIbHOTO Bpea
topuandeckum JuiaM. Clieyer OTMETUTbD, YTO BO3MOXKHOCTh B3BICKaHHs PEMYTAIMOHHOTO Bpe/a B IONB3Y IOpUaANYe-
CKUX JIMI 32 HapyIICHHE MPaBa Ha JIEJIOBYIO PEIYTAILUIO TIOATBEPIKIACTCS TAaKXKe IPABOBOM mo3unymeii KoHCcTUTymoH-
Horo cyaa Poccuiickoit ®denepanuu u npaktukoi EBporneiickoro cyja no npaBam uenoBeka [3].

B cBeTe u3110)KeHHOI'0 BO3HUKAET BOMPOC, €CIIM apOUTPaKHBIE CY/bI IPU3HAIOT NTPAaBO HA KOMIICHCAIMIO PeITyTally-
OHHOT'O BpeJia, YeM 00YCIIOBIIEHO TaKOe HEOOIIBIIOE KOJIMYECTBO B3BICKUBAEMBIX CyMM I10 €r0 BO3MEIIECHHIO?

[Tpu paccMoTpeHHH Aen O 3aluTe AEI0BON pernyTaluu apOUTPpaXKHbIH CyJI, OTKA3bIBast B yOBIETBOPEHHH UCKOBBIX
TpeOOBaHMI B YaCTH B3bICKaHHsI KOMIICHCAIIMN HEMAaTEPUAILHOTO BPEa, YKa3bIBAET Ha T€ 00CTOATENBCTBA, YTO HCTIIOM
HE TNpEeJCTaBJICHO J0KAa3aTeNbCTB MPUIMHEHHSI HEMAaTepHaIbHOIO Bpeaa, YOBITKOB, a TaKKe XapakTepa IOCIIeACTBHI,
HACTYIUBIIKX JUIS UCTIA, B PE3YJIbTATE OIyOINKOBAHUS CTAThH.

[To MHeHuIO aBTOpa, MPEACTABISETCS KpallHEe 3aTpyIHHUTENBHBIM JI0OKa3aTh (aKT HACTYIUIEHUs] HEOIaronpUsITHBIX
TIOCIIE/ICTBUI B pe3yNIbTaTe PaclpOCTPaHEHHUs IIOPOYALIUX CBENEHHUH JUIsl IOPUANYECKOro JIUIA, a TAKKe BO3HHUKHOBE-
HUS B CBSI3U C 3THM YOBITKOB. [la’ke MpW HaJIMYMK COOTBETCTBYIOLIMX HETaTUBHBIX IOCIEICTBUI, BHIPA3HUBIINXCS, Ha-
MIpUMeEp, B OTTOKE MHBECTOPOB U KJIIMEHTOB, 3HAYNUTEIBHBIX (PMHAHCOBBIX MOTEPH, BO3HUKAIOT TPYJHOCTH JIOKa3bIBAHHS
MIPUYHUHHO-CIIEICTBEHHOM CBSI3M MEX.Y JACHCTBUSIMUA OTBETYMKA M HACTYMUBIIMMHU HOchencTBusMu. Kpome Toro, He-
BO3MO)KHO PACCUHMTATh TOUYHYIO CYMMY BBI3BaHHBIX IOIOOHBIMH O0CTOSITEIHCTBAMH YOBITKOB [4].

B coorBerctBum co crarbeit 1101 I'paxkmanckoro koaekca Poccuiickoit denepanun pasMep KOMIIEHCAIIUN MOPaib-
HOT'O Bpe/ia ONpeeNseTcs CylOM B 3aBUCHMOCTH OT XapakTepa HIPUYMHEHHBIX [TOTepHeBIIeMY (GHU3MYECKUX M HPABCT-
BEHHBIX CTPaJ[aHUi, a TAKKE CTEIIEHH BUHBI IPUYHWHHUTEIS Bpea B CIydasx, KOr/ia BUHA SIBJISIETCS OCHOBAHUEM BO3Me-
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meHus Bpena. [Ipu onpenenennu pazMepa Bpea Takke JOJKHBI YUUTHIBATHCS TPEOOBAHUS Pa3yMHOCTH M CIIPaBEIIH-
BOCTH, @ TAaK)K€ MHBIE 3aCITY)KHBAIOLIHE BHUMAaHHUE OOCTOSITEIIbCTBA.

Ecnn He cooTBeTcTBYIOLIME NEHCTBUTENBHOCTH, MOpOYAIMe CBEJCHUSI PAclpPOCTPAHEHBI B CPEJICTBAX MAaCCOBOM
nHpopmanum, Cya, orpeaeNss pasMep KOMIICHCAMU MOPaIILHOTO BpeZa, JOJDKEH YUeCTh XapaKTep U ColepiKaHue Iyo-
JIMKALUH, & TaKKe CTETeHb PaclpOCTPaHEHUs] HEOCTOBEPHBIX cBeaeHud. [Ipy aToM moexanias B3bICKAHHIO CyMMa
KOMIIEHCAIIMH JIOJDKHA OBITh COpa3MepHa IPHYMHEHHOMY BpEJy ¥ HE BECTH K YIIEMJIEHHIO CBOOOBI MaccoBOH MH(OP-
Malyy.

B 3akoHOnaTeNbCTBE OTCYTCTBYIOT YETKHE KPUTEPHU ONpENENIeHNs] pa3Mepa KOMIIEH Al HeMaTepHalbHOro (pe-
MyTallMOHHOT0) BpeAa IOpUANYECKUM JIMIAM 3a HapylIeHHe NpaBa Ha JeloBylo pemyranuoo. Ha Hamr B3rusi, derkue
KPHUTEPUH pa3Mepa BO3MEIIEHHUS IIPH PACCMOTPEHUH JaHHON KaTeropHH JIeN He MOT'YT OBITh ITPEAYCMOTPEHBI, IIOCKOJIb-
Ky cnenuduka Bpeia TaKoBa, YTO B Ka)KAOW KOHKPETHOHW CHTyallMd HEOOXOoIMMa WHIUBHIyallbHAsl OLEHKA CTETIEHU U
XapakTepa HaCTYNMBIIUX HEOJIaroNmpusTHBIX IOCIEJCTBUI. BMecTe ¢ TeM ykazaHWe B 3aKOHONATEIbCTBE HA MHHH-
MAaJIbHBIN ¥ MaKCUMAaJIbHBIH pa3Mep KOMIECHCAINH 32 TPUYNHEHHBIH pEeNyTallOHHBIH Bpea OyAeT croco0CTBOBATh CO3-
JIAaHUIO YTIOPSA0UEHHON CYIeOHOM TIPaKTHKH.

Kak cnenyer u3 aHanmu3za CyaeOHON MPaKTUKY, €Ile OJHOW MPOoOJIEMON U MIPUYMHOM OTKa3a B YOBJICTBOPCHUM Tpe-
OOBaHMI1 ITO JAHHOM KaTeropHH JeN SIBISETCS IMYHOE MHEHUE U JINYHBIE CY)KICHUS aBTOPA, B KOTOPBIX JIa€TCs CyOBheK-
TUBHAs OLIEHKA MTPOMCXOAANICH CUTyaluy. JlaHHbIe CyXKIIEHHs HEJb3s1 IPOBEPUTH HA MPEJAMET X COOTBETCTBHS ACHCT-
BUTEJIBHOCTH, OHH HE MOTYT OBITh NMPOBEPEHBI Ha MpEIMET CYAEOHON 3aIUTHI IO CMBICITY cTaThi 152 I'pakaaHckoro
konekca Poccuiickoit denepanuu.

[Ipu paccMoTpeHHH e O 3allyTe JENO0BOM penyTalliy OPUINUECKHX JIUI] CYIOM UCCIEIyeTcsl KaX10e mpeaioxKe-
HHeE, 3asBJICHHOE HCTIIOM Ha MPEAMET HATUYUS TOPOYAIMX U HE COOTBETCTBYIOIIUX JICHCTBUTEIBHOCTH CBEICHUI.

B nynkre 9 ITocranosienus [Tnenyma BepxoBHoro cyna Poccuiickoit deneparu ot 24.02.2005 Ne 3 «O cynebHoit
MPaKTHKE I10 JIeIaM O 3aIIUTe YECTH U JOCTOMHCTBA TPAXK/JIAH, a TaKKe JEJIOBON PENyTalluy IpaxIaH 1 IOPUIUYECKIX
JIMID pa3bsICHEHO, YTO B COOTBETCTBUU cO cTaThell 10 KoHBeHIMU 0 3amure MpaB 4yeloBEKa U OCHOBHBIX CBOOOM U
crateeii 29 Koncrurynun Poccuiickoii @enepanyu, rapaHTUPYIOIIMME KaXKJOMY MPaBO Ha CBOOOJY MBICIIHY U CJIOBA, a
TaKke Ha CBOOOAY MaccoBOH MH(OpMAaILUH, CyaM CIeIyeT pa3indaTh UMEIOLIHE MECTO YTBEPKICHNUS O aKkTax, KOTO-
pBlE MOXHO MPOBEPHUTH, U OILICHOYHBIE CY)KJCHUsI, MHEHHS, YOKIEHHs, KOTOPhIE HE SBIISIOTCS MPEIMETOM CyAeOHON
3aIHTHI, IOCKOJIBKY, SBIISSICh BBIPaXKEHHEM CYObEKTUBHOTO MHEHUS U B3IJISJIOB OTBETYHMKA, HE MOT'YT OBITH IIPOBEPEHBI
Ha COOTBETCTBUE UX JICHCTBUTEIHLHOCTH.

Takum oOpazom, apOUTpaXKHBIN CyJl, HEMOCPEICTBEHHO M3YYUB COJIEpKaHUE CTAThU, TEIECIOKETa, YCTaHABIMBAET
OYKBaJIbHBIH CMBICII CIIOB M BBIP@XKCHHM, UCIIOJIH30BAHHBIX B CTAThe (TENIECIOKETE) U JIETAET BBIBOJI, SBIISIOTCS JIM OHH
YTBEPKICHUSAMH O (haKTax I HOCAT MPEANIOTIOKUTEIbHBIA XapaKTep.

Hcnonb3oBaHue B CTaThe TAaKUX CIJIOB, KAK «IIOXOXKE», KKCTATU», IO CIIOBAMY, «KaK BUIUMY, KKaK COOOLIHI», CBH-
JIETENILCTBYET O XapaKTepe CY)KICHHs aBTOpa CTaThy (Teleciokera). B cBoro ouepesb, CyKIACHUS SIBISIOTCS BHIpaKEHHU-
€M CYOBEKTHBHOI'O MHEHHUSI JIMIA, KOTOPOE MOXKET MJIM HE MOXKET COOTBETCTBOBATH JIEHCTBUTEILHOCTH, C HUM MOYKHO
HE COIJIaIlaThCsl, HO OCIIOPHUTH B CYJeOHOM MOPSIIKE HEBO3MOXKHO.

B 3aximtoueHne XoTenoch Obl OTMETUTD, YTO B YCIOBHSAX YCHIJICHUS! KOHKYPEHTHOM Cpe/ibl Ha PhIHKE Pa3IMYHbBIX TO-
BapoB, pa0OT M ycIyr 3a00Ta U 3alUTa FOPUIMYECKUX JIUI] CBOCH JIENIOBOW PEMyTalllK OT IOCATaTeNIbCTB TPEThUX JIUL] —
HeI0OPOCOBECTHBIX KOHKYPEHTOB BBIXOJIUT Ha MEPBbIH Mu1aH [5]. B cBs3u ¢ 3TUM HEOOXOANMO MOCTOSIHHO COBEpIICH-
CTBOBATh IPABOBOE PETyJIHPOBaHKE B YKa3aHHOW cpepe U CTPEMUTHCSI K AMHOO00pa3HOM MPaBONPUMEHNUTEIBHOM Mpak-
THKE.
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I'I1. Mypamwiuna. IHCTUTYT 0c00O0r0 MHEHHUS CyIbU B TPAsKIAHCKOM IIPOLECCE: COCTOSHUE U IIPOOIEMBI

YK 347.922 ©I'.Il. MypaTmmuna

HHCTUTYT OCOBOI'O MHEHMA CYIbHU B I'PAXKIAHCKOM ITPOLECCE:
COCTOSHHUE U ITPOBJIEMBI

B cmamve uccredyiomes npobnemul, CéA3aHHbIE C UCTIONb30GAHUEM UHCIUMYA 0C06020 MHEHUsL CYObU & SPaiC-
OaHCKOM CyOOnpou3600cmee.
Knroueewte cnosa: ocoboe muenue cyovu, cyoonpouzso0cmeo, SpaircOanCKull npoyecc, peuweHue cyod.

G.P. Muratshina

INSTITUTE OF DISSENTING OPINION OF JUDGE
IN CIVIL PROCEDURE: STATE AND PROBLEMS

The article studies the problems concerning the use of the Institute of dissenting opinion of judge in civil proceed-
ings.
Keywords: dissenting opinion, court proceedings, civil procedure, court decision.

OpHUM M3 paclpocTpaHEHHBIX B MUpPE MHCTPYMEHTOB CYAEOHOW IMPaKTHKH, MO3BOJIOIINX OIHOMY M3 CyIeH, He
COTJIACHOMY C BHIHOCHMBIM KOJUIETHAJILHBIM CY/IEOHBIM pElICHHEM, BBICKa3aTh CBOKO IO3HIHUIO TI0 CYIIECTBY Jefa, SB-
nsieTcst 0co00e MHEHHE CYJIBH.

B ropuauyeckoii aurepaType 0TMEYaeTcsl, YTO HHCTHTYT 0CO00ro MHEHHS Cy[bH HauOosee XapakTepeH JUisl aHTJIo-
CaKCOHCKOM MPaBOBOM CHCTEMEBI C €€ TPaJUIMOHHO 3HAYMMBIM TIOJIOKEHHUEM CYJbH B OOIECTBE U BHUMaHHEM K He3a-
BUCUMOCTH cyna [7, ¢. 27]. Ilpudem 11 aHTI0-CaKCOHCKON MPaBOBOM CHUCTEMBI XapaKTEPHO CYIIECTBOBAHHUE JBYX Ka-
TEropuii 0COOBIX MHEHHH:

- oco0oro MHEHHsI corjiacus (concurring opinion, concurrence), KOraa CyAbsi IPUCOSTUHSIETCS K MHEHHIO OOJIBIINH-
CTBa, BHOCSI CBOM JIOMIOJIHEHHSI B MOTHBUPOBOYHYIO YacTh PEILICHUS;

- ocoboro MHeHus Hecornacus (dissenting opinion, dissent), Korma Cybs He pa3aeiseT UTOTOBOIO PEIICHUS OONb-
muHCTBA [6, ¢. 35].

Co BpeMeHeM MHCTHTYT 0COOOr0 MHEHHsI CYIbH ITOCTEIIEHHO CTaJl IIPOHUKATh M B CTPAaHBI C POMaHO-T€pMaHCKOMH
IIpaBOBOM CHCTEMOMH, B TOM 4ucie u B Poccuto.

[o HEIHE AEHCTBYIOIIEMY POCCHIICKOMY 3aKOHONATEIbCTBY MPAaBOM Ha 0cob0oe MHeHHe obyaaaroT cyapu KoHcTu-
TynuoHHOro cyna Poccutickoit deneparuu (ctaThst 76 denepaibHOr0 KOHCTUTYITMOHHOTO 3akoHa «O KOHCTHTYIIMOH-
HoM Cyne Poccuiickoii denepanumn»), Cybi KOHCTUTYIIMOHHBIX (YCTaBHBIX) Cy/loB cyObekToB Poccuiickoit dexnepa-
MK (B PErHOHAJIBHBIX 3aKOHAX O KOHCTUTYIIMOHHBIX (YCTaBHBIX) cynax cyObekToB (demepaln UMEIOTCS COOTBETCT-
BYIOLIME CTAaThH), CYAbU apOUTPaxKHBIX CynoB (cTaThst 20 ApOHuTpakHOTO MpoleccyatbHOro Koaekca Poccutickoit de-
JIepalliy) U CYIbU CYIOB 0OIIel ropucaukiimy (ctaths 15 I'paxmaHckoro mporeccyaibHOro koaekca Poccuiickoit de-
neparun U ctathsa 301 YroiosHo-TporeccyaibHOro koaekca Poccutickoit deneparyn).

[TpoGnemsbl, cBsi3aHHBIE C OCOOBIM MHEHHEM CY/bHU, B OTEUECTBEHHOH IOPUINYECKON HayKe UCCIEAYIOTCS, KaK Ipa-
BWJIO, TIPUMEHUTENBHO K JestenbHocTH KoHctuTyrnuonnoro cyna Poccuiickorr @eneparuu. Ho nake 3meck aBTOpHI
3a4acTyIO MPU3HAIOT, YTO HHCTUTYT 0COOOTr0 MHEHUsI CyibM KOHCTUTYIIMOHHOIO Cy/la HEOJAHO3HAYHO BOCIIPUHUMAETCS
opuctami [3, c. 43].

OO0 5TOM K€ CBUAETEIHCTBYIOT M M3MEHEHHsI, KOTOpBIE BHOCHJINCH B 3aKOHOAATENHLCTBO O KOHCTUTYIIMOHHOW IOCTH-
mun. Tak, B nepBoHauanbHOM pemaknmu 3akoHa «O Koucturymmonnom Cyne Poccutickoit @enepanuu» (ctaths 76)
coJieprKajlach HOpMa, B COOTBETCTBUH C KOTOPOH 0C000€ MHEHHUE CyIbH MPUOOIIAETCS K MaTepraiaM Jeia U MOJUIeKUT
OITyOJIMKOBAaHHIO BMECTE C pellieHrueM AaHHoro cyaa. B 2001 roxy B JaHHYIO CTaThiO OBUTH BHECEHBI M3MEHEHUs, CO-
[JIACHO KOTOPBIM 0CO00€ MHEHHE CyIbH IMPUOOIIAETCS K MarepualiaM Jeja U HOIUICKUT ONMYOJHKOBAHUIO JIMIIL B
Becrauke Koncrurynuonnoro cyna Poccuiickoii deneparmu. Jla 1 To Takue 0coOble MHEHUS, KaK 3aMCUCHO YICHBIMH-
NIPpaBOBEAaMH, MYOJIUKYIOTCSl Uepe3 TPH-UEThIpe Mecslla Iocie MpoBo3IiIallieHus pemenus [4, c. 92].

Bce 3T0 He MOXeT He OTpa3HuThCsl U Ha NMPAaBONPUMEHUTENBHON NMpakTHKe. V3 roa B To/1 KOIMYECTBO OCOOBIX MHe-
HUI cyneil KoHCTUTYIMOHHOTO Cyla 3aMeTHO CoKparaercs. Eciu jke pedb BECTH O KOHCTUTYIMOHHBIX (YCTaBHBIX)
cymax cyorekroB Poccuiickoit denepaliuu, TO 31€Ch CIydal BBHICKa3bIBaHUSA OCOOBIX MHEHHUH cyneid BOOOIIE ¢IuHNY-
HBI.

[epexo/st K pacCMOTPEHHUIO BOIPOCa 00 MHCTUTYTE 0OCOOOTr0 MHEHUSI CYIIbH Cy/ia OOIIel FOPUCAUKINY ITPY BhIHECE-
HHUH Cy/IeOHOT0 MOCTaHOBJICHUS 10 TPAXKIAHCKHUM JeNaM, CIeAyeT 3aMEeTUTh, YTO AaHHBIH HHCTPYMEHT CyIeOHOM Mmpak-
TUKH Ha CETOJHALIHUI NEHb HAXOAUTCS B 3apOBIIIEBOM COCTOSHHU.

B npIHE nelicTByromieit penakuuu ['paxkaanckoro nporeccyaibHoro kojekca Poccuiickoit denepanyy moJ0XKeHUS,
Kacarolmecs: 0co00ro MHEHHUS CyIIbH, U3JI0KEHBI B cTaThsaX 15 u 197. Yacts 2 cTathu 15 ritacut, 4To Cyzbs, He corjac-
HBII ¢ MHEHHEM OOJIBIIMHCTBA, MOXKET H3JIOKUTh B TUCbMEHHON (hopMe cBoe 0co00e MHEHHE, KOTOPOE MPUOOIIAaeTCs K
JIely, HO TIPHU OOBABJICHUU MPHUHATOrO IO Aey pemieHus He oramniaercs. Ctates 197 (wacth 2), Kacaromiascs H3JIoKe-
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HUS PElIeHHs Cy/a, IPEeAYCMaTPUBAET, YTO PElIeHNE Cya MOANMCHIBACTCS CYAbeH MPH eTUHOIUYHOM PacCMOTPEHUHU
UM JIeJia WJIH BCEMU CYIbSIMU TIPH KOJIJIETHATIBHOM PACCMOTPEHHH JIeNa, B TOM YHCIIE CYJIbEH, OCTaBIIMMCSI IIPU 0COOOM
MHEHUH.

Tem cambpM ['pasknanckuit nporeccyanbHblid kKoneke Poccuiickoit deneparyy 3akpeniisieT BO3MOXKHOCTb OJHOMY U3
cyJied Ipu pacCMOTPEHHUH TPAXKAAHCKOTO JIefla CYIOM B KOJJIETHAIBHOM COCTaBe IPH €r0 HECOTNIACHU C MHEHHEM JIPY-
THX Cyled HM3JIOKUTh CBoe ocoboe MHeHHe. OIHAKO NPOBEACHHBIH HAMH aHAIIU3 MPAaBOINPUMEHUTEIBHON MPAKTUKU
MOKa3aJ, 4TO CyJIbH MPAKTUYECKH HE 0OpaIlaloTcs K 3TOMY HpOIecCyalbHOMY UHCTPYMEHTY. Tak, NeliCTBYIOLIHE Cy-
JIbY aneIIIMOHHON nHcTaHuu BepxoBHoro cyna PecnyOnmuku bamkoproctaH Tak W HE CMOIJIM BCIIOMHHUTD HE €[TH-
HOT'O CITy4asi, Korjia Obl KTO-TO U3 WX KOJUIET NPH PACCMOTPEHUH aIEIUISIIMOHHOM JKaJI00Bb!I TI0 TPAXKAAHCKOMY JIENy KO-
ra-1u00 OCTaNCs PH 0COOOM MHEHUH.

UeM 0OBSCHAETCS UTHOPUPOBAHHUE CYIbSIMU JaHHOTO, HECOMHEHHO, OYEHb JAEMOKPATUYHOIO MHCTPYMEHTa Ipaxk-
JIAHCKOTO TpolleccyaibHoro npasa? Bexp B cyliecTByromiee €AWHOAYIINE Cpady TpeX CyldeH NMpU pelleHWH IOpon
BECbMa CIJIOKHBIX I'PakJaHCKO-TIPABOBBIX CIIOPOB BEpUTCs ¢ TpynoM. He ciydaiiHO B Hapone ObITyeT MHEHUE — €Clli
BCTpEYAIOTCS [[Ba FOPHCTA, Y HAX BCET/Ia TPH MHEHHUSL.

Jlymaercsi, OTBET Ha 3TOT BOIIPOC CJIEAYET UCKaTh HE B IIPABOBOIL, a B IICHXOIOTrHUECKOi mtockoctu. [1o pacxoxemy
MHEHUIO CIEIHAINCTOB, HAINYNE 0COO0r0 MHEHUSI CYIIbH, HAYILEr0 Bpa3pe3 ¢ MHEHHEM JIPYTHX CYZEH, BCENseT B Ipa-
XKJIaH, 3HAIOUIMX 00 ITOM, COMHEHHs] OTHOCUTENILHO MPABOTHI CY/I€OHOI0 PEIIeHHUs], YTO HEMUHYEMO TO/IPHIBAET aBTO-
PHTET CyJa M aBTOPUTET YYaCTBYIOIIUX B Jieje cyaeid. CaMuM ke Cy/bsiM, BBICKa3bIBAIOIIMM 0COObIE MHEHUS, HEPEIKO
TIPUKJIEUBAIOT SIPIBIKH «JUCCUIEHTCTBYOMUX» [4, ¢. 93].

Tak, mo muenuto J{.A. bacanroBa, ocoOble MHEHHS pa3pyIIaloT HEJIOCTHOCTh CYIeOHOrO pEelIeHH s, YCIOXKHSIOT Mo~
HUMaHHE ¥ Pa3MBIBAIOT €ro 00s3aTEeIbHOCTh, OOHAPYKUBAIOT MOJIUTHUECKUE TpUcTpacTus cyzaei [1, c. 89]. Jlaxe Te
aBTOPBI, KOTOPBIE BBICKA3BIBAIOTCS B 3aIIUTY OCOOOr0 MHEHHS Cy[bH, BEIHYX/IEHBI IPU3HATh, YTO OJHUM U3 MX BHEUI-
HUX TOCIICJCTBHUI SBJISICTCS pa3pyllIeHre odpas3a equHOIYIIHOro cyaa [2, ¢. 27].

[TpoTUBHHMKN JaHHOTO MPOLECCYaTBHOI0 HHCTUTYTAa B KAaueCTBE apryMeHTa MHOIJa MPUBOJST TO 0OCTOSTEIHCTBO,
YTO B pe3yJbTaTe BHIHECEHHSI 0COOOr0 MHEHUsI OJJHUM U3 CyJeH HapyllaeTcs TaiiHa coBellaTenbHOH KOMHATHI [8], Tae
MIPOXOAUT OOCYXKJIEHHE BCEX TOHKOCTEH Jiena, 3aciyIlIMBAIOTCS Pa3JInuHble O3UIMHU, Pa3roparoTCsi HENTYTOUHBIE CIIO-
PBI, OTHAKO BCE 3TO JIOJDKHO OCTABAThCS B TallHE U HE pa3IiialllaThCsl.

Bmecre ¢ TeM, Ha Haml B3I, BPSL JIM IPUBEACHHBIE JOBOJIBI ONPAB/BIBAIOT (PAKTUUECKHUI OTKA3 OT MCIOJIb30Ba-
HUSI MHCTUTYTa 0COOOT0 MHEHUsI CyJbH, KOTOPBIH, IPeX/e BCEro, HANpaBieH Ha o0ecriedyeHne KIIF0UEBOro MpHHIHIIA
CyJIONIPOU3BOJICTBA — HE3aBUCHMOCTH CYyJeH MPH MPUHSITUN UMM PEIICHUs, YTO B KOHEYHOM CUETe HalleJICeHO Ha BbIHE-
CEHME 3aKOHHOTO, B3BEIICHHOI'O M CIIPABEIUIMBOrO CyaeOHOro nocranopieHus. Kak cuuraer A.JI. KoHOHOB, HHCTUTYT
0c000ro MHEHHsI CyIbU, HECOMHEHHO, paboTaeT Ha YKpeIUIeHHe HEe3aBUCHMOCTH CYJEH M, CIIeNOBaTeNIbHO, Cyae0HOMH
BJIACTH B IIEJIOM, SIBJISIETCSI TapaHTHEH OTBETCTBEHHOCTH CYyJIei, 0€3 4ero nmpaBocyus Kak TakoBOro He cymiecTByeT. [1o
€ro MHEHHIO, PaBO Ha 0CO00€ MHEHNE MHIUBUAYATU3UPYET (PUTYPY CYIIbH, BBIIENSET €ro Kak aBTOHOMHOT'O M OTBET-
CTBEHHOTO CyOBEKTa CyeOHOro oprasa [5].

C y4eToM U3JIOKEHHOT'O CUUTAEM, YTO TOJBKO CYHIECTBYIOMINX B IPasKAaHCKO-MPOLIECCYaIbHOM 3aKOHOAATEIbCTBE
Poccun nosnokeHui, Kacaromumxcsi 0co00ro MHEHUsI CYZIbH, SIBHO HEJIOCTATOYHO, B CBSI3U C YEM MBI XOTHM BBIHECTH Ha
o0CyXIeHHE TIPETIOKCHIE O BHECEHHH II€I0r0 Psifia OMPaBOK B ['pakIaHCKUIA MpolieccyalbHbIi Koaeke Poccutickoit
®denepanyu.

Bo-nepBbIX, ciienyer moApOOHO periaMeHTHPOBATh MOPSAIOK O(OPMIIEHUs] 0COO0ro MHEHHS CyIbH, B YaCTHOCTH,
HEeo0X0MMO BbIpaboTath eanHyl (GopMy 0co0Oro MHEHHS, €r0 CTPYKTYPY, CHOCO0 «IPHKPEIUICHUS» K CyIeOHOMY
MOCTaHOBJIEHUI0. Ha ceropHsHuiA 1eHp 0co0ble MHEHUST O(OPMIISIOTCS B ITPOM3BOJIEHON MHUCBMEHHON ()OpMeE, B CHILY
Yero MOryT UMETh TaKue HeJOCTaTKH, KaK HeJJOCTATOYHYIO MTOJTHOTY M3JIOKEHHS, OTCYTCTBHE CCHUIOK Ha HOPMAaTHBHBIE
TIOJIOXKEHHMs1, HEIOCTATOYHYIO apryMeHTanuio. Takke He SCHO, B KaKOM BHJIE OHH JIOJDKHBI IPUKIIAJBIBATECS K UTOrO-
BOMY peleHuto. Hekoroprie crieriaiucTbl, HanpuMep, NpeaiaraloT ocooble MHEHHS XpPaHUTh B 3aKPBITHIX KOHBEPTAaX.
Bbu1o OBl HEITOXO MPEAOCTaBUTh MPABO U IPYTHM CY/ABSM, €CJIM OHH MOXKENIAIOT, N3jaraTh CBOM IO3HIMH B OTBET Ha
0c000€ MHEHHE HECOTJIACHOTO CY/bU. JTO OBLIO OBl CBOCOOpa3HBIM OCOOBIM MHEHHEM OJIHOTO CyJbH Ha 0co0oe MHe-
HHE JIPYTroro CyJAbH.

Bo-BTOpBIX, B HacTOsIIIIEEe BpeMs 3aKOHOAATENILHO HE YPETYIHPOBAHBI CPOKH M3TOTOBJIEHHUS OCOOBIX MHEHUH Cy/IeH.
Bcerpeuaercst mo3unust, 4To 0coOble MHEHHS JIOJDKHBI TIHCATHCSl OJHOBPEMEHHO C TIOCTAaHOBJIIEHHEM CY/a, MPHYEM HC-
KJIFOUUTENFHO B COBeNIaTeNbHONH KoMHaTe. OfHAKO TaKoOW IMOAXon He OeccriopeH. Bpsin v B CTONb KOPOTKHH CPOK
MOXXHO HamKcaTh KayeCTBEHHOE 0c000e MHEHHE, KOTOpOe B JNajibHEHIeM, BO3MOXKHO, Oy/JeT MPUCTAIBHO U3Yy4aThCs
y4aCTHUKaMH TPOIIECCa WIIM BBIIECTOSIICH CyneOHOW MHCTaHIUeH. VcXons 13 9TOro, Kak HaM IpeICTaBIIseTcs, Mmo-
JIOOHO TOMY, KaK 3TO clieflaHO B ApOUTpakHOM IpoleccyalibHOM Kojekce Poccuiickoit denepanun, ciaeayeT ycTtaHo-
BUTH BPEMS U3TOTOBJIEHUS! OCOOOTO MHEHHS CYAbHU, K IPUMEDPY, S-AHEBHBIH CPOK CO JHS MPUHSATHUS CyqeOHOro pere-
HUSL.

B-Tperpux, mo HaleMy MHEHHIO, BXKHO INPEAYCMOTPETh HOPMY, 3aKPEIUISIONIYI0 NMPaBO YYaCTHHKOB IIpoliecca
3HAKOMUTBCS C OCOOBIM MHEHHEM CYZAbU 1o Jieny. OpUeHTHPOM 3/1eCh Moriia Obl OBITH cTaThst 41 ApOHUTpa)XHOTO TpO-
neccyanpHoro kozaekca Poccuiickoit Denepanuu. bonee Toro, Hy)xHO pa3paboraTh MpaBOBYIO MpoOLEAYPY 3aTpedoBa-
HUSI YYaCTHHKaMHU IIpoIiecca 0OCOOBIX MHEHHH M BBIJAYM UX COOTBETCTBYIOIIMMYU paOOTHHKAMHU armapara cy/a.
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B-uerBepThIX, MpeCTaBIIsETCS] BO3MOXKHBIM B ONPENENICHHBIX CIy4asx (HarpuMmep, 10 HEKOTOPBIM KaTeropusM e
WJIN KacaTeJIbHO PEIICHUS CyJ0B BBHICIINX WHCTAHIMI) 00s3aTh OMYOJMKOBBIBATH B CHELUAIBHBIX H3JAHHUSIX WIIA HH-
TepHET-CaliTax BMECTE C CyA€OHBIM PEIICHHEM I10 JIeTy U 0co00e MHEHHE Cy/bHU. Takoe TpeOoBaHUE MPEAYCMOTPEHO, B
4aCTHOCTH, B cTaThe 303 ApOUTpa)KHOTO MPOLEeCCyalbHOro Kojekca Poccuiickoit @enepanuu «Ilopsaok paccMorpe-
nus aena B [Ipesunuyme Broicmero Apoutpaxnoro Cyna POy.

Takum oOpazoM, HECMOTpPS Ha TO, YTO B OT€YECTBEHHOM I'PaXKJIaHCKO-IIPOLIECCYaIbHOM 3aKOHO/IATEIbCTBE CYIIECT-
BYET UHCTHTYT 0cOOOr0 MHEHHS CyJbH, Ha Jiesie OH He paboraer. J{J1st TOro 4TOOBI €ro peaHMMHUPOBATH, IPEXK/IE BCETO,
CIIE/IyeT MPEO0JI0NETh CTEPEOTUITHOE, JIOKHOE 0 CYTH CTPEMJICHHE CaAMUX CYJIeil HE BBICTABJIATH HAIOKa3 MyOJIHKe Ha-
JIMYMe Pa3HOTJIACUH IPU MPUHATHH CYACOHBIX PELICHUH, TeM CaMbIM Kak Obl «HE BBIHOCHUTH COp U3 U30bI». A Kpome
TOTr0, HY)KHBI 3aKOHOJATENIbHbIE N3MEHEHHS, CO3JAIOIUe IOPUANYECKI MEXaHW3M peaji3allid Ha TPaKTUKe MpaBa
cyJei Ha 0co0oe MHEHHE, B KOTOPOM OBLTH OBl 33/IeiICTBOBaHbI BCE YYAaCTHHKH TIpoLiecca.
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IPUOCTAHOBJIEHUE U NEPEPBIB CPOKA HCKOBOM JABHOCTH
B POCCUIMCKOM I'PAJKJIAHCKOM ITPABE

B cmamve paccemampuearomcs 60npocobl OCHOBAHUA NPUOCMAHOBICHUA, nepepbleéd medeHusl UCK080I1 daeﬂocmu, a
makice nocie0Cmeust Ux npUMEeHeHUsl. B cmamoe ompastCeHsvl 1n00X00bl NO OAHHOU meme ¢ MOYKU 3peHuUs 3aKOH00a-
meibcmeda, nPpaKkmuKu nPpUMeHeHuUsl U MHeHUusl aeniopoe.

Knrwueswie cnosa: ucxkosas aa@HOCWlb, npuocmanoesienue, nepepule.

N.S. Polina

SUSPENSION AND CESSATION OF CLAIMS LIMITATION PERIOD
IN THE RUSSIAN CIVIL LAW

The article considers some issues of the grounds for suspension, cessation of claims limitation period, as well as
consequences of their application. The article highlights approaches to this subject in terms of legislation, practices of
application and opinions of the authors.

Keywords: limitation of claims, suspension, cessation.

Mo oOmiemy mpaBuITy UCKOBast IaBHOCTH TeYET HernpepblBHO. OHAKO B MPAKTUKE MOTYT BO3HUKAThH CIIydaw, KOTJa
OITpeieJIeHHbIE OOCTOSTENbCTBA MPEISITCTBYIOT WX 3aTPYAHSIOT YIPAaBOMOYEHHOMY JIUILY TIPEIbSIBUTH UCK B IIpeenax
MPEYCMOTPEHHOTO 3aKOHOM CPOKa. DTH OOCTOSATENBCTBA HOCAT PAa3JIMYHBIA XapaKTep M MOTYT CIY)KUTh OCHOBAaHHEM
JUTSI IPUOCTAHOBJICHUS U IepephIBa HCKOBOM TaBHOCTH.
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I'paxxnanckuii kogekc PO (nanee — 'K PO®) comep:kutT HOPMBI, peryJupyonye BOIpockl IPHOCTAHOBJICHHS U TIepe-
prIBa HckoBoi gaBHOCTU. Tak, B ctathe 202 I'K PO npenycMoTpeHbl OCHOBAaHUS MPUOCTAHOBJICHUS TEUEHHs CPOKA HC-
KOBOH JTaBHOCTH:

1. Ecnu npeabsiBieHHIO MCKa TPEMSTCTBOBANIO YPE3BbIYAHOE M HEIIPEAOTBPATUMOE MPU JaHHBIX YCIOBHAX 00-
CTOATENLCTBO (HempeoaonuMas cuia). Takue odcTosTenscTBa onpeneneHsl @K3 ot 30.05.2001 Ne 3-OK3 «O ype3BbI-
yaitHoM mosnoxeHun» [1]. UpesBbIuaiiHoe mojoxeHue Ha Bcell Teppuropun Poccuiickoii denepanyu Win B €€ OTAeNb-
HBIX MECTHOCTSIX BBOJUTCS yKa3oM mpe3uaeHTa PD, B ToMm uncne onpenensercs Cpok AeHCTBUSA Ype3BBIYaiHOTIO MOJI0-
xeHus. [Ipu HEeMOCTIKEHUH LIeNTU BBEJCHUS YPE3BBIYAHHOrO MOJOKEHHS, CPOK MOXKET OBITh MPOJUIEH YKa3oM Mpe3u-
neuta PD.

A 3HaYUT, MOXKHO CUUTATh NPUOCTAHOBJIEHUE TEUCHUS CPOKOB UCKOBOI TaBHOCTU MOYTH aBTOMATUYECKUM, HE Tpe-
OyrourrM cOOpa JMIIHUX JOKYMEHTOB JUISl TIOATBEPKIACHUS TAKUX (haKTOB.

Kak cuuraer I1.B. KpameHUHHUKOB, «BBIIIEHa3BaHHBIE O0CTOATENHCTBA MOTYT JACHCTBOBATh HEMPOAOIIKUTEIHLHOE
BpeMsi (KpaTKOBPEMEHHO), HO MPU 3TOM MOT'YT HOCHTh pa3pyLIMTEIbHBIH XapaKkTep W MOBJEYb YTPaTy AOKYMEHTOB U
WHBIX MaTEepPHaIOB, HEOOXOJUMBIX JJISI TOTO, YTOOBI OOOCHOBATH UCK. [IJIsi BOCCTAHOBJIIEHHUS YKa3aHHBIX MAaTepHaiOB
TpeOyercsi TOT WM WHOM NEpUO BPEMEHH, Ha KOTOPHI TEUEHHE CPOKa JABHOCTU NPHU3HAETCS MPUOCTAHOBICHHBIMY»
[2]. Ha moit B3rms, 34€Ch MOT'YT BOSHUKHYTh BOIPOCHI, KacaroIluecs TOro, CyIIECTBOBAIN WM HET KOHKPETHBIE JTOKY-
MEHTBI. B Teopuu BO3MOXXHO OOpaTUTHCS B COOTBETCTBYIOIIME OPTaHbl JUIsl IMOMyYeHUs JyOHKaTa JOKyMEHTOB, HO B
MIPAKTHKE BO3HUKAIOT MOMEHTHI, KOTJIa B apXHUBE WU B HHBIX FOCYJAapCTBEHHBIX OpraHax HE COXPAaHWICA OPUTHHAJ, U
TOT/Ia CTAHOBUTCS HETOHATHO, KaK NeMCTBOBATD JaJIbIIIE.

2. Ecnu ucren uiu oTBETYUK HaxoauTcs B coctaBe Boopyxkenubix Cun Poccuiickoit deneparuu, nepeBeaeHHbIX
Ha BoeHHOe monokeHue (OK3 Ne 1-OK3 «O BoeHHOM TONTOKEHUN») [3].

3. B cuny ycTaHOBIEHHOW Ha OCHOBaHMHU 3aKOHA MPaBUTENLCTBOM Poccuiickoit depepanuul OTCPOUKH UCTIOTHE-
HUs 00s3aTenbeTB (Moparopuii). B 80-x u 90-X IT. KOJIX03aM U COBX03aM, IIOHECITUM YOBITKU B CBSI3M C HEOJaronpu-
SITHBIMH TIPUPOJIHBIMH YCIIOBHSIMH, ObLIa MPEJOCTaBIEHA OTCPOYKA B BHIIIATE 33J0JDKEHHOCTEH MO CCylaM, MOITydeH-
HbIM B ['ocOanke crpaHbl, cpokoM Ha 12 ner. Kpome Toro, Hu3kopeHTa0eIbHBIM M YOBITOUHBIM KOJIX03aM M COBX03aM
OblIa MpenocTaBieHa oTcpouka enie Ha 10 ser ¢ moramenueM HaunHas ¢ 1991 r. paHee oTcpoYeHHOW U HeoOecreueH-
HOU 3aJJOJDKEHHOCTH B 001Iel cymMe cBbimie 11 muipa pyOsiei.

4. B cuny npuocTaHOBIEHHUS AEHCTBUA 3aKOHA WJIM MHOTO NMPaBOBOTO aKTa, PETYIHUPYIOUIMX COOTBETCTBYIOIIEE
oTHouieHne. Hanpumep, B cirydae eci UCYHCICHHE CYMMBI TPEOOBaHHS 3aBUCHUT OT PAcUeTOB 110 00LIel aBapuH, Teue-
HHUE CpOKa MCKOBOM JaBHOCTHM IPUOCTAHABIMBAETCA Ha BpEMS CO JHS BBHIHECEHHs TUCIIALIepOM IMOCTAHOBIIEHUS O Ha-
JIMYUH OOLIel aBapuH U JI0 THSI MTOTYYESHHUs TUCTIAIIN 3aHHTEPECOBAHHBIM JIUIOM [3].

BakxHo 00paTuTh BHHMaHHE Ha YCIOBHE, YTO OOCTOSITENLCTBA BO3HUKIM WM MPOJIODKAIN CYIIECTBOBATh B IO-
CIeJHUE LIECTh MECALIeB CPOKa MCKOBOM JaBHOCTH, a €CIM ATOT CPOK PaBEH IIECTH MecAllaM WM MEHee LIeCTH Mecs-
1IEB, B TEYEHUE CPOKA UCKOBOM MaBHOCTH [4].

B 2013 r. BBeieHO HOBOE OCHOBAHHE NMPHOCTAHOBIICHUS TEUEHHsI CPOKA MCKOBOM JTaBHOCTH — UCIONb30BaHUE BHE-
CyJeOHBIX CHOCOOOB pa3pelieHus] CIIOPOB, T.€. «ECIH CTOPOHBI NMPHOETNIM K MPEelyCMOTPEHHOW 3aKOHOM MpOLEeaype
paspelieHus crnopa Bo BHECYACOHOM MOpsiAKe (Mpoleaypa MeIUalliy, TOCPEAHNYECTBO, aJMUHICTPATHBHAS TIPOLIETY-
pa u T.aL.)...». B 1aHHOM ciydae TedeHHE CPOKa MCKOBOW JABHOCTH IPHOCTAHABIMBAETCS HAa CPOK, YCTAHOBIJICHHBIN
3aKOHOM [T TIPOBEICHUS TaKOM MPOLEIYphl, @ €ClIM TAKOW CPOK OTCYTCTBYET — Ha IIECTh MECALEB CO JHS Hayaja co-
OTBETCTBYIOUIECH MPOLIETYPHI.

Co aHsl mpekpaieHus] 00CTOATENBLCTBA, MOCIYKUBIIETO OCHOBAHUEM HPUOCTAHOBJICHHS TEUCHHUsI CPOKAa MCKOBOM
JTABHOCTH, T€UEHUE ee CpoKa Iponpoikaercss. OcTaromasics 4acTh CpoKa UCKOBOM JaBHOCTH, €CIM OHA COCTaBIISET Me-
Hee IIeCTH MECSIEB, YATUHIETCS IO IIECTH MECALEB, a €CIM CPOK MCKOBON MTaBHOCTH PAaBEH LIECTU MecsAllaM WA Me-
Hee LIECTH MECALEB, 10 CPOKa UCKOBOW JaBHOCTH.

Uro kacaercsi MOAa4YH rpa)kITaHCKOr'O UCKa B YIOJIOBHOM CYAOIPOHM3BOCTBE, TO MPH YCIIOBUU OCTaBJIeHUs Oe3 pac-
CMOTpPEHHUS UCKa CYIOM, IPEABbABICHHOIO B YTOJIOBHOM Jiejie, HauaBIleecs O MPEeAbsABICHUS UCKa TE€UEHUE CPOKa HC-
KOBOM JIaBHOCTH NPHOCTaHABIMBAETCS JI0 BCTYIUICHUS! B 3aKOHHYIO CHJIY ITPUTOBOPA, KOTOPBIM HCK OCTaBlieH Oe3 pac-
CMOTpEHHUSL.

Cratps 203 'K PO perynupyet nepepsIB TeUeHHs CPOKa UCKOBOM TaBHOCTH.

Taxk, no BHeceHus usmeHenus B @enepanpHbliit 3akoH oT 07.05.2013 Ne 100-D3 peficTBOBanM Takue OCHOBAHUS Iie-
pepbiBa TeUEeHHE CPOKAa MCKOBOW JAAaBHOCTH, KaK IPEIbSBICHUE MCKA B YCTAHOBJICHHOM IOPS/IKE U COBEpIIEHHE 00s-
3aHHBIM JIMLIOM JEUCTBUMN, CBHIETEILCTBYIOIINX O MPU3HAHUU aoira [5].

B HOBOI1 penakiiuu nepBoe OCHOBAHUE U3 CTAThU UCKIIIOYEHO.

B ornuuune ot mprocTaHOBIEHUS T€UEHUsSI CPOKAa MCKOBOM JaBHOCTH, IOCTIE MEepepbiBa TEUEHHE CPOKa HCKOBOM JaB-
HOCTH HaYMHAET T€Yb 3aHOBO U BPEMsI, UCTEKIIIEe 10 IepephlBa, HE 3aCUUTHIBAECTCS B HOBBIN CPOK.

K neiictBusM, CBUIETEIHCTBYIONIMM O IPU3HAHUU JI0JITa B LIENAX IepephiBa TEUEHUs CpOKa UCKOBOW JaBHOCTH, UC-
XOJIsl 13 KOHKPETHBIX 00CTOSTENLCTB, B YaCTHOCTH, MOI'YT OTHOCHTBCS:

- IPU3HAHUE NIPETEH3UY;
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- YaCTHYHAs yIuiaTa JOJHDKHUKOM HJIHM C €r0 COTJIacHsl JPYTHM JIMIOM OCHOBHOTO JOJITa W/HIM CYMM CaHKIWH, paBHO
KaK 1 YaCTHYHOE NMPU3HAHUE MPETEH3UU 00 yIUIaTe OCHOBHOTO JIONTa, €CITU ITOCIETHAN UMEET O] COOOM TOIBKO OTHO
OCHOBaHHE, a HE CKJIIbIBAETCS U3 Pa3lINuHbIX OCHOBAHUII;

- yIuIaTa MpOLEHTOB [0 OCHOBHOMY JIONTY;

- M3MEHEHHE JI0r0BOpa YIOJIHOMOYEHHBIM JIMIIOM, U3 KOTOPOTO CIEAYET, YTO JOJDKHHUK MPU3HAET HaJIW4Me J10JIra,
PaBHO KaK U Mpocb0a JOIHKHUKA O TAKOM M3MEHEHHH J0roBopa (HarmpuMmep, 00 OTCPOUKE MM PACcCPOUKe IUIaTexa);

- aKLENT MHKAaCCOBOT'O MOPYYEHHSI.

[Tpu aTOM B Tex ciry4asix, KOrja o0s3aTe’IbCTBO MPEAYCMaTPUBAIIO UCIIOJTHEHHE M0 YacTsIM WIX B BUZE NIepHOANYe-
CKUX IUTaTeXel U TOJDKHUK COBEPILNUI ACHCTBUS, CBUAETENHCTBYIOUINE O ITPU3HAHUY JINIIb KAKOW-TO YacTH (TIepuoan-
YECKOro IuiaTexa), Takue JeHCTBUS HE MOTYT SIBJISITHCS OCHOBaHUEM JIJISl TIEpephIBa TEUCHUS CPOKa NCKOBOM TABHOCTH
1o Ipyrum 4dactsM (rarexam). Cyny HeoOXOIUMO B KaXKJIOM Cydae YCTaHABIMBATh, KOTJa KOHKPETHO OBUIN COBEp-
LIEHBI JIOJDKHUKOM yKa3aHHbIE JISHCTBHSI, UMes IIPU 3TOM B BUIY, YTO MEPEPBIB TEUEHUS CPOKA MCKOBOI TaBHOCTH MO-
JKET UMETh MECTO JIMIIb B Mpe/eiax CpoKa JaBHOCTH, a He MOCje ero ucreueHus [6].

Paccmotpum Ha mpumepe. Mexny 3A0 «Tanmep» (crpaxosarens) u OO0 «['pymmna Peneccanc CtpaxoBaHue» 3a-
KJIFOUEH JI0TOBOP JI00POBOJIIEHOTO CTPAaXOBaHUs TPAHCIIOPTHBIX cpeacTs oT 05 depainst 2008 r., 00BbEKTOM CTpaxOBaHUS
[0 KOTOPOMY SIBWICS B TOM 4wmciie aBronpunen. CTpaxoBaHHE OCYIIECTBIISIIOCh Ha Cllydaid HacCTYIUICHUS COOBITHH,
MIPETYCMOTPEHHBIX PUCKAMH «YTOH/XHIIEHHE», «yIIepO», «IOMOIHUTEIFHOE 000pyIoBaHue». B nepuon aencreus 1no-
roBopa crpaxoBaHusi B pesyabrate JITII 3acTpaxoBaHHOMY TPaHCIIOPTHOMY CPEICTBY NMPUYMHEHBI MEXaHUYECKHUE TI0-
BPEXKICHUSI.

CornacHo 3aKJIIOYEHHI0 He3aBHUCHMOrO oleHIuKa oT 14 aBrycra 2008 r. cymma 3aTpar Ha IMpOBeIEHHE BOCCTaHO-
BHUTEJILHOI'O peMOHTa 0e3 y4dera uzHoca cocraBmia 1 250 560 pyo6.

CornacHo npyromy 3akimodeHuto ot 18 Hosops 2009 1. cocraBmio 469 963 py6. Ha ocHOBaHMM yKa3aHHOTO 3aKITHO-
YCHHUS CTPAXOBIIHMK MPOM3BEI BBHIILIATY CTPAXOBOI'0 BO3MEIICHHS B YKa3aHHOM pasMmepe 3a uckiodenueMm 13 000 pyo-
Jiel ppaHIIU3bL.

Herosmemenne npuunaeHHoro B JITII ymep6a 3acTpaxoBaHHOMY TPAHCIIOPTHOMY CPEICTBY B IMOJHOM 00BEME ITO-
CIIY)KHJIO OCHOBaHHUEM JIJIsl OOpalleHHs CTPaxoBaTeis B apOUTPaKHBIH Cy/I.

Cynpl, ya4uTBIBasI AaThl BOSHUKHOBEHHSI CTpaxoBoro ciydas (27.07.2008) u oOparnieHus ucria B apOUTpaKHBIN CyII
¢ uckoM (05.08.2011), mpunuim K BBIBOAY 00 HCTEUEHUH yCTaHOBJIEHHOTO CT. 966 'K P® cpoka MCKOBOW JaBHOCTH IO
TIPEABSIBICHHOMY TPEOOBaHUIO.

®enepanbHblii apouTpaxkusiii cyn CeBepo-KaBkaszckoro okpyra nocraHosieHueM or 15 aBrycra 2012 r. octaBun
pelleHe U MOCTAHOBIICHNE Cy/la aneUIIIMOHHON HHCTaHIMHU OT 14 mMas 2012 1. 6e3 u3MeHeHwsI.

3asButens (3A0 «Tangep») MpocuT O epecMOTpe yKa3aHHBIX CYAEOHBIX aKTOB, CCHUIASICh, YTO TEUEHHE CPOKa HC-
KOBOH JABHOCTH NPEPHIBAETCSI B OTHOLICHUH BCEi CyMMBI 10JITa IPY YaCTUYHOM €ro yIuiaTe Tora, Koraa u3 AedCTBHiI
00513aHHOT'O JINIIA CIIEAYET NPU3HAHUE UM Bcell cyMMBI fonra. CchliKa 3asBUTENS B TIOATBEP)KICHUE CBOUX JIOBOJIOB Ha
cy/JeOHbIE aKThI 110 aHAIOTMYHBIM JieJIaM HEOCHOBATENIbHA, TIOCKOJIBKY KaXKABIA U3 HUX MPHHST CyJIaMU UCXO/s U3 KOH-
KPETHBIX 00CTOSITEILCTB JIeNa.

Cyn npuiiesn K BBIBOAY, YTO (hakT BHIILUIATHl OTBETYUKOM I10 HACTOSILIEMY CIIOPY CTPAXOBOTI'O BO3MELICHUSI SIBIISIETCS
MIPU3HAHUEM JIOJITa B 3TOM pa3Mepe U 0OOCHOBAHHO HE IPHUHAT CYAaMH B KaUeCTBE OCHOBAHUS ISl TIepepbIBa TCUCHUS
CpOKa HUCKOBOH TaBHOCTH B OTHOIIIEHUH BCETO 3asBJIEHHOI0 UCTIIOM Joira [7].

B npyrom ciyuae opranuzanust «Anbday BBITOIHWIA TOAPSAHBIE paboTh B MHTEpecax opraHuzanuu «bera», KoTo-
past noywkHa Obuta ortaTuTh 16 sHBaps 2012 1., HO omaty He npousBena. B aTom ciydae opranuszanus «Anbgda» B me-
puoxn ¢ 17 saBapst 2012 r. (nepBbIii JeHb UCKOBOI JaBHOCTH) 10 17 stHBapst 2015 r. (mocnenHuid JeHb HCKOBOW JaBHO-
CTH) MOXKET TIOIaTh B CyJl HCKOBOE 3asIBJIECHHE, YTOOBI 3alIUTHTH CBOE TIPABO Ha MOJIyYeHUE JIEHEr OT opranu3aimu «be-
Tay.

Ecmun «bera» 15 mas 2012 r. HanpaBuiia B ajpec KpeauTopa — opranuzanuu "Anbda" rapaHTHHHOE THCHMO, B KO-
TOPOM IpU3HAJIa CBOIO 33J0JDKEHHOCTH I10 OIIAaTe MOAPSAHBIX PadoT M obelana OIIaTUTh AOJT B TEYCHUE ABYX He-
Jienb. B 9TOM ciydae cpok MCKOBOM JaBHOCTH ObLI NMPEpBaH B CBSI3U C COBEPLICHHUEM OOS3aHHBIM JIMLIOM JCHCTBH,
CBUJIETENBCTBYIOIIUX O MpHU3HAHUU fonra. [loatomy ecnu opranmsanus «bera» He mepeyrciuT 3aI0JKEHHOCTh, CPOK
HCKOBOM TaBHOCTH HayHET Te€4b 3aHOBO ¢ 16 mast 2012 r. u okoHuutcs 16 mas 2015 r. [8].

OpuH 13 UHTEpECHBIX MOMEHTOB paccMotpeH B Onpenenennu BAC PO or 15 mapra 2011 1. Ne BAC-2604/11 [9].

Tak, npeanpuaumatens Manbies U1.B. B 3asBieHn# 0 nepecMoTpe CyAeOHBIX aKTOB B MOPSIIKE HAA30pa CUUTAET HE
COOTBETCTBYIOMIUMH (DAaKTUUECKMM OOCTOATENHCTBAM Jiella M IIPEACTAaBIICHHBIM JIOKAa3aTeNbCTBaM, HapYIIAIOUIMMHU
HOPMBI MaTEPHUAIBHOTO U IPOLIECCYATBHOTO TIpaBa BHIBOABI CYJIOB O HAJTMYUH OCHOBAHMH /IS B3BICKAHUS 33J0JKEHHO-
CTH TIO CITOPHBIM IIOCTaBKaM. YKa3bIBaeT Ha UCTEYCHHE CPOKA NCKOBOM JTABHOCTH.

Kak crenyer u3 o0xkanyeMbIX CyleOHBIX aKTOB, 0Opamasch ¢ HACTOSIIMMHU HCKOBBIMU TPEOOBAaHHUSMH, OOILECTBO
«/13ep>KMHCKITPOMXMMUHBECT» CCHUIAIIOCH Ha HapylleHue npeanpuHuMaTeneM ManbuessiM W.B. o0si3aTenseT mo on-
JlaTe MPOAYKIMH, OJIydeHHON Ha OCHOBAHMU psAla HaKIaaHbIX B mepuof ¢ 2002 mo 2007 r.

Cynamu yCTaHOBJIEHO, YTO IOCKOJBKY OIUIaTa TOBapa MPOW3BOJMIACH OTBETYMKOM HEPETYJSIPHBIMH IUTATEKaMHU
0e3 yka3aHUsl B OCHOBaHHE IUIaTeXa KOHKPETHOTO 00s3aTeNIbCTBA, KOHKPETHOW MapTUH TOBapa JIMOO0 ONpe/ieneHHOro
Mepro/ia TIOCTaBKH, UCTIIOM TOCTYMAIOIIUE JCHEKHbIE CPEICTBA 3aUHCIISUINCh B CUET MUMEBILICHCS 3aJIOJDKEHHOCTH 110
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MpeAbIIYINM roctaBkaM. OCHOBaHHH sl TPU3HAHMS CIIOPHBIX IOCTABOK, COBEPILIEHHBIX HA YCIOBUSX IPEIBAPUTEIb-
HOM OIUIAThl, CyJaMH HE YCTaHOBJIEHO.

Takum obpazom B 'K PD copeprkurcst 3anper 00 H3MEHEHUH 110 COTJIAIIEHHUIO CTOPOH CPOKOB HCKOBOM JIABHOCTH U
TIOpSAJIKA UX UCYUCIICHUS. A OCHOBAHUS NPHOCTAHOBJICHHS U IIEPEPhIBAa TEYEHUS] CPOKOB MCKOBOH JTABHOCTH YCTaHABIIH-
BAIOTCS TOJIBKO HA YPOBHE 3aKOHOMATENbCTBA PD.

Crout 0o0paTUTh BHUIMaHHUE Ha TO, YTO TEUEHHE CPOKA HCKOBOH JaBHOCTH NPEPBIBAETCS, KOTAa KPEAUTOP COBEPIIAET
JIeWCTBHE, KOTOPOE O TpaBy CTPaHBI CyAa, TAe BO30YXKIaeTcs N1ello, paccMaTpUBAETCs Kak BO30YXKIeHUE CyleOHOro
pa3bupatenbCcTBa MPOTHB JODKHUKA WITH KakK MpeabsIBlieHHe TpeOOBaHUS B XOJIe paHee HayaTtoro cynedHoro pasoupa-
TENILCTBA NPOTHB JOJDKHUKA C LEIBIO MONYYEHHUS YIOBIETBOPEHHS HIIH IPU3HAHUS 3TOTO TpeOOBaHUSL.

Ecnu TpeboBaHue mpeabsBIEHO B TpeleliaX CpoKa MCKOBOW AaBHOCTH B COOTBETCTBUM C TpeOOBaHHSIMH, HO pac-
CMOTpEHHUE CIOpa 3aKOHYHMIIOCH 03 BHIHECEHUS! PEIICHNS 110 CYIIECTBY TPeOOBaHUsI, TEYEHNUE CPOKA NCKOBOI TABHOCTH
He OyzeT cuuTathes npepanHbvM [10].

OTBeT Ha BOIPOC O MPUMEHEHUU MCKOBOM JaBHOCTH IO JelaM O HaciemoBaHuu gaeT Ilnenym Bepxosnoro Cyna
P® 01 29.05.2012 Ne 9 [11].

Tax, cpoku UCKOBOW JaBHOCTH IO TPEOOBAaHUSIM KPEAUTOPOB HACIEAOAATENS [TPOIOKAIOT TEUh B TOM XK€ MOPSIIKE,
YTO U JI0 MOMEHTa OTKPBITHS HAacleACTBa (OTKPHITHE HACIECTBA HE MTPEPHIBAET, HE MPEeceKaeT U He IPHUOCTaHABIUBAET
UX TCUCHUS).

TpeboBaHust KpeAUTOPOB MOTYT OBITh IPENBSIBICHBI B TEUSHNUE OCTABIIEWCS YaCTH CPOKA UCKOBOM JaBHOCTH, €CITU
3TOT CPOK Hayaj Tedb O MOMEHTA OTKPBITHS HACIIEACTRA.

Io TpeboBaHUsIM KPEAUTOPOB 00 UCIIOIIHEHUHU 0053aTENBCTB HACIEA0AATENs], CPOK MCIIOIIHEHUSI KOTOPBIX HACTYIIHII
TIOCJIe OTKPBITHS HACIIEACTBA, CPOKH UCKOBOM JTABHOCTH MCUUCIISIOTCS B OOIIEM MOPSIIKE.

Hamnpumep, npu otkpbiTuu HacnencrBa 15 mas 2012 roga TpeGoBaHus, sl KOTOPBIX YCTaHOBJIEH OOIIUI CPOK HC-
KOBOH JTaBHOCTH, MOTYT OBITh NMPEIbSBICHBI KPEIUTOPAMHU K MPHUHSBIINM HACIEICTBO HACIEAHUKAM (10 PUHATHUS Ha-
CJIE/ICTBA — K MCIOJHUTEINIO 3aBEIaHUs WM K HACJIEJCTBEHHOMY UMYIIECTBY) 10 0053aTEIbCTBAM CO CPOKOM HCIIOJI-
Henus 31 urons 2009 roga — no 31 uronst 2012 roga BKITIOYMTENBHO; 110 0053aTEIBCTBAM CO CPOKOM HCTIOMHEHHS 31
ntoist 2012 roga — 1o 31 uronst 2015 roma BKITIOYUTENBHO.

K cpokam uCKOBO# AaBHOCTH 1O TPeOOBAaHHSIM KPEAUTOPOB HACJEIOAATe sl MIPpaBUiIa O IepephiBe, PHOCTAHOBIIE-
HUH ¥ BOCCTaHOBJICHHMH MCKOBOH JaBHOCTH HE NPUMEHSIOTCS; TPEOOBaHUE KPEIUTOpa, MPEIbSIBICHHOE M0 UCTEUSHUN
CpOKa MCKOBOM JaBHOCTH, YJOBJIETBOPEHHUIO HE MOIIEKHUT.

Wrak, aHanu3upyst IPHOCTAHOBJICHHE U TIEPEPHIB HCKOBOI JTABHOCTH, MOYKHO CJIEJIaTh BBIBOJ O CYIIECTBEHHOM 3Ha-
YEeHHUH U TOCJIEJICTBUSIX NPUMEHEHHUS paccMaTpUBAaEMBbIX HOPM IpaBa. B 1aHHOI cTaThe OTpaskeHO MPaBOBOE PETYIHPO-
BaHHE C TOYKH 3PEHHs 3aKOHO/IATENIhCTBA U NPAKTHKU MPUMEHEHHS, & TaKKe MIPUBEICHHI MHEHHS Pa3JINYHBIX aBTOPOB
10 JaHHOM TeMe. B oTnmuue oT mprocTaHOBIEHUS TEUEHUs! CPOKa MCKOBOW MaBHOCTH, IOCIIE IepephiBa TEUEHUE CPOKa
HCKOBOW TABHOCTH HaYMHAET T€Yh 3aHOBO M BpPEMsl, CTEKIIIEE JI0 MepephiBa, HE 3aCUUTHIBAETCSl B HOBBIH Cpok. [lepe-
PBIB T€UEHHS CPOKAa MCKOBOW JIABHOCTH CBSI3aH C BOJICH JIOJDKHHMKA WM KpEIUTOpa MpU HAJMYUU OCHOBAHWH, Mpemy-
CMOTPEHHBIX 3aKOHOM.
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VK 347. 254 © H.H. Jlomako
IIPABOBOE PEI'YJIMPOBAHUE KAIIUTAJIBHOI'O PEMOHTA MHOI'OKBAPTUPHBIX TOMOB

B cmamuve paccmompenul enecennvie 6 Kunuwynoiii kodexc Poccutickoit @edepayuu 6 dexadpe 2012 2. cywecmeen-
Hble U3MEHEeHUs], KOMOpble GO3N0JNCUTU HA COOCTNBEHHUKOS NOMEUJeHUll MHOLOK8APMUPHLIX 00MO8 00S3AHHOCMb NO
8bINIAME B3HOCO8 HA KANUMAIbHBIN PEMOHM 00Uje20 UMYWecmed 6 MHOZOK8ApMUpHomM dome. B ceoro ouepeds opeanvi
2ocyoapcmeentot eiacmu cyovexma P@ u mecmnozo camoynpaeienus O0IHCHbL GbINOMHAMb 00S3AHHOCHb NO OP2AHU-
3ayuu obecneveHuss CB0EEPEMEHHO20 NPOBeOeHUs. KANUMAILHO20 PEMOHMA 00Ue00MOB020 UMYWECTBA 8 MHO2OKBAD-
MUpHOM doMme.

Knrwouessle cnosa: mno2okeapmupuviii 00M, KANUMAIbHbLL PEMOHM, PESUOHATbHBII ONEPAMOp, CREYUATbHBLIL CYem.

N.N. Lomako
LEGAL REGULATION OF MAJOR OVERHAUL OF APARTMENT HOUSES

The article considers the significant changes made to the Housing code of the Russian Federation in December
2012, that laid the owners of the premises of apartment houses obligation to pay contributions for major repairs of the
general property in an apartment house. In turn, the bodies of state authority of the RF subject and local self-
governance should perform the obligation to provide the timely implementation of major overhaul of general condomi-
nium property in an apartment house.

Keywords: apartment house, major overhaul, regional operator, special account.

denepanbHblii 3ak0H OT 25 mekadps 2012 r. Ne 271-d3 «O BHeceHnu usMeHenuil B JKumuimaeiii komexe Poccuii-
ckoit denepanyiu U OTAENbHBIE 3aKOHOJATENbHBIE akThl Poccuiickoit dexepanuu U NpU3HAHUM YTPATUBIIUMHU CHITY
OTJENBHBIX TONOKEHUIN 3aKOHOAATeNbHBIX akToB Poccuiickoit ®eneparumy» [2] BBen B XKXunumnbelii kogexc Poccuii-
cxoii @enepanmu [1] (manee — XKK) HoBwiit paznmen 1X «Opranuzanms MpoBeeHUs] KaMTAILHOIO PEMOHTa OOIIEro
MMYILECTBA B MHOTOKBapTHPHBIX JOMax» M BO3JIOXKHJI HA COOCTBEHHHKOB MOMELICHUIT MHOTOKBAPTUPHBIX JIOMOB 005-
3aHHOCTH MO BBIIIATE B3HOCOB Ha KAITUTAJIBHBIA PEMOHT OOIIEro MMyIIecTBa B goMe. JlaHHbIH pa3zien peryaupyer Bo-
npocsl (hopMupoBaHust (pOH/IA KaITUTaIBHOIO PEMOHTa OOIIETO MYIIECTBA HA CIIEIMATEHOM OAaHKOBCKOM CYETE HJIH Ha
cuere peruoHaspHOrO omneparopa (1i1. 16 n 17 XXK) 3a cuer B3HOCOB Ha KalnuTadbHBIH PEMOHT MHOTOKBAPTHPHBIX J0-
MOB B paMKax permoHanbHoi mporpaMmsl (ri1. 15 JKK), mopsmok npuHATHS pelieHus O MPOBEIEHUU KalUTaJIbHOIO
PEMOHTa U MCHONB30BaHUs (POHIA KaMTAILHOTO PEMOHTA IIPU €TI0 IMPOBEJICHNH.

PernonanbHblii onepatop co3maercst cyobekToM Poccuiickoit Denepanuu U sBISETCS I0PUANIECKUM JIUIIOM, CO3-
JAHHBIM B OpPraHU3alMOHHO-TIPaBoBOi Gopme (onma. B cootBercTBUU co cT. 2 3akoHa Pecnyonuku Bypsarus or 14
HOs10pst 2013 1. Ne 53-V «O06 opranuzanyy npoBeeHNs] KAUTAIFHOIO PEMOHTA OOIIET0 UMYIIECTBA B MHOTOKBAPTHUP-
HBIX JIOMax, pPaclOJOKEeHHBIX Ha Teppuropun Pecnyomuku Bypsitus» [3] pecryOnMKaHCKAM OMEPaToOpOM SIBIISIETCS
CreLMaI3UpPOBaHHAsT HEKOMMepUecKas OpraHu3allys, Co3/aBaeMasi B OpraHM3al[MOHHO-NIPaBOBOH (opme QoHIa u
OCYIIECTBIISIIOIIAS JIeITEIbHOCTh, HAIIPaBJICHHYIO Ha OOecreYeHHe CBOEBPEMEHHOI'O INPOBENEHUSI KAlUTaJbHOTO pe-
MOHTa OOIIIEr0 UMYIIECTBa B MHOT'OKBAPTHPHBIX IOMaX. 3aKOH yCTaHABJIMBAET MPABOBbIE U OPraHU3AIMOHHBIE OCHOBBI
MIPOBEIEHUS KalUTAJIbHOTO PEMOHTA, PErYIUPYeT MOPAIOK HAKOIUIEHHs, ydeTa U IeJIEBOr0 MCIONb30BAaHUS CPEICTB,
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Npe/IHa3HAYeHHBIX Ha €ro MPOBEeHHE, a TAKKE MOPSIIOK MOJrOTOBKY U YTBEP)KACHHS PECIYOIMKAHCKUX MPOrPaMM MO
KalMTaIbHOMY PEMOHTY UMYIIIECTBA B MHOT'OKBAPTHPHBIX JIOMaX.

B kadecTBe OCHOBaHUS NPOBENEHMS KAMTAIBHOIO PEMOHTa OOILETr0 MMYIIECTBa B MHOTOKBapTHpHOM nome KK
npeiycMaTpUBaET pelleHne o01ero coopaHus cCOOCTBEHHUKOB TIOMEIIEHHH, KOTOPOE CO3BIBAETCS M IMPOBOAUTCS B TIO-
psnke, yctanoBieHHOM cT. 45-48 JXKK. O6miee codpaHne COOCTBEHHUKOB BIIPaBe IMPUHSTH PEIICHUE O MPOBEICHUU Ka-
MUTAJIBHOTO PEMOHTA TaKoro JoMa IO NpeaIoKeHHUIO:

a) JIMIa, OCYIIECTBIISIIOUIEr0 YIIPaBJIeHHEe MHOTOKBAPTHPHBIM JIOMOM WJIM OKa3aHUE YCIYT U (M) BBIIIOJHEHHE pa-
00T 10 cozlep)KaHUI0 U PEMOHTY OOILETO UMYIIECTBA;

0) peroOHaIBLHOIO OIIepaToOpa.

B 3aBucumocTu oT peannzyemoro crioco0a YIpaBieHHWS MHOTOKBapTHPHBIM JAOMOM, HPENyCMOTPEHHBIM cT. 161
KK, nuiom, OoCyIIECTBISIONMM YIIPAaBJICHHE TAaKUM JIOMOM, MOXKET SIBJISITHCS TOBAPHIIECTBO COOCTBEHHHKOB KHIIbS,
KWJIMIIHBIN, JKHITHIHO-CTPOUTEIBHBIA HJIM UHOHM CHEelUaTN3UpOBaHHbBIA OTPEOUTENBCKUI KOONIEpaTUB M YIIPaBJISIIO-
11asi OpraHu3anys, IeHCTBYIONIAsi HA OCHOBaHHH JIOTOBOpA YIIPABJICHUS] MHOTOKBapTHPHBIM goMoM (cT. 162 JKK).

[Mox nuioM, OCYIIECTBISIONNM OKa3aHHe YCIYTr U (WIH) BBIIONHSIOINM PaOOThI IO COJEPIKaHUIO U PEMOHTY 00-
LIer0 UMYIIECTBA, CIEAyeT MOHMUMATh YIPABISIOLIYI0 OPraHU3AlMIO, OCYLIECTBISIOIIYIO TAKyIO NESITEIbHOCTh NPHU
HEMOCPECTBEHHOM YIpPaBJICHHH MHOTOKBAPTHPHBIM JOMOM COOCTBEHHHKAMH ITOMEIICHUI Ha OCHOBAaHUMW YKa3aHHOI'O
Bu. 1.1 u 1.2 c1. 164 J)KK noroBopa oka3aHus YCIyrT U (WIH) BBIIOJTHEHUS PabOT MO COAEPKAHUIO M PEMOHTY OOIIEro
MMYILECTBA, HJIH JIUIO, NEUCTBYIOIIEE MPU 3TOM CIIOCO0E YIIPaBIICHUS! B MHOTOKBAPTHPHOM JIOME, KOJINYECTBO KBapTHP
B KOTOPOM COCTaBJIseT He Oonee ueM aBeHaanath (4. 1 cr. 164 XKK).

ToBapuiecTBa COOCTBEHHUKOB JKUIIBSI, )KWIINIIHBIE KOOTIEPATUBBI, YIPABISIONINE OPraHU3ALNH U TTOIPSIIUKH Jie-
JIAIOT TIPEUIOKEHUE O MPUHIATUH OOIIUM COOpaHWeM COOCTBEHHHKOB ITOMEIICHHH PEIIeHUs] O MPOBENCHUN KaluTalb-
HOT'O PEMOHTA JIOMa TOJIBKO B CIIydae, eclii COOCTBEHHUKH MOMENIeHUH GpOopMUPYIOT (DOHJ KamuTaILHOrO pEMOHTA Ha
cneuuanbaoM cuere. [To muenuto JI.I1. TopaeeBa, HecMOTpsl Ha Ha3BaHUe criocoda yNpaBlieHUs! "HENOCPECTBEHHOE
yIIpaBJjeHHUEe MHOTOKBapTHPHBIM JJOMOM cOOCTBEHHHMKaMH roMerneHui", B 4. 2 cr. 189 XKK peus He uaer o Tom, 4TO
COOCTBEHHUKH ITOMEIIEHHUH JIOJDKHBI caMH ceOe JaBaTh NPEUIOKEHNUS 110 IPOBEACHHUIO KalUTaIbHOI'O PEMOHTA MHOTO-
KBapTUPHOT'O JIoMa. JTO CIEAyeT M3 TOr0, YTO COOCTBEHHHMKU MOT'YT MPUHSTH PEIICHUE O MPOBEJCHUH KallUTAIEHOTO
peMoHTa "0 coOCTBeHHOM nHUIMATHBE" [4]. PernoHaNBHBIN onepaTop JeiaeT MpeIiokKeHHe O MPUHATHH OOITUM CO0-
paHueM COOCTBEHHHMKOB MOMEIIEHUI pEIIeHHs] O MPOBEJCHUN KAalMTAIFHOIO PEMOHTA JIoMa TOJNBKO B CIydae, €Cid
COOCTBEHHUKH MOMeIeHni (HOpMHUPYIOT (OHJA KaNHMTAIBLHOIO PEMOHTAa Ha CueTe peruoHajbHOro omeparopa (4.3
ct. 189 XKK).

[pennoxxeHne o NPOBEICHUN KAMTaIHHOIO PEMOHTa MHOI'OKBAPTUPHOT'O JIOMa IMPE/ICTABIISETCSl COOCTBEHHUKAM He
MEHee 4YeM 3a LIeCTh MecsIeB (eCau WHOH CPOK HE YCTAHOBIIEH PErMOHAIBHBIM HOPMATHUBHBIM MPABOBBIM aKTOM) JI0
HACTYIUIEHHS T'0JIa, B T€YEHHE KOTOPOro JODKEH OBITh POBEAEH KalHUTaIbHBIA PEMOHT OOIIEro UMYIECTBA B MHOIO-
KBapTUPHOM JIOME B COOTBETCTBHH C PETHOHAIBHOM ITPOrpaMMOi KaluTaIbHOTO PEMOHTA.

B u. 4 cr. 189 XK ycraHOBIEHO, YTO COOCTBEHHUKH MOMEINIEHUH 00sI3aHBI PACCMOTPETh YKa3aHHbIE MMPEAI0KESHUS
U TIPUHATH Ha 00IIeM COOpaHUH pelIeHne O MPOBEICHNH KallUTaJIbHOTO PEMOHTA JIoMa HE M03/IHEe YeM Yepe3 TPH Me-
csilla ¢ MOMEHTa MONYYEHHsI TAKUX MPEIOKEHUH, eClIi Ooee IPOJOIKUTENBHBIA CPOK HE YCTAHOBJIEH PErMOHAIBHBIM
HOPMaTHBHBIM MPABOBBIM akToM cyObekTa Poccuiickoit @enepannn. Cka3aHHOE MO3BOJISET ClIENaTh BEIBOJA O TOM, YTO
COOCTBEHHUKH HE CBOOOHBI B IPUHSTHHU PEIICHUS O TPOBEJCHUH KalTUTAILHOIO PEMOHTA JI0OMa, HE CMOTpSI Ha 3aKper-
nenHoe B 4. 2 cr. 189 XK npaBo coOCTBEeHHUKOB B J1000€ BpeMs MPUHUMATD PEIISHNE O ITPOBEJCHUH KaITUTAIEHOTO
peMOHTa 0O0IIEro UMYIECTBa B MHOTOKBAPTHPHOM JIOME.

Ecnu cobcTBeHHMKY oMerieHuH, popMupyromme GpoHI KalmuTalIbHOr0 PEMOHTA Ha CIIEIMAIEHOM CYeTe, He TIPOBe-
JIM KalIUTAJIbHBIA PEMOHT OOIIEro MMYIIECTBA B CPOK, MPEAYCMOTPEHHBIN PErHOHAIBHON MPOrpaMMOl KaruTaaIbHOI'O
PEMOHTa, U MPH 3TOM B COOTBETCTBHUH C MOPSIKOM YCTAHOBIICHUS! HEOOXOIMMOCTH ITPOBECHHUS KAlTUTAIBHOI'O PEMOHTA
00I1Iero NMYIIeCTBa B MHOIOKBApPTHPHOM JIOMe TpeOyeTcs BBINOJIHEHNE KaKOoro-In0o BUIa padoT, MPeayCMOTPEHHOTO
JUTSL 3TOTO I0Ma PErHOHAJIBHOM MporpaMMol KalUTaJIbHOTO PEMOHTA, TO OpPraH MECTHOTO CaMOYIIPaBJICHUS IPUHUMAET
pemenre o GpopMUpoBaHUM (QOHIA KAlUTAJIBHOIO PEMOHTA Ha CUETEe PErMOHAIBHOIO OIepaTopa M HaIlpaBJsIeT TaKkoe
pellieHre BiIaleNbily crernmaibHoro cdyera (4. 7 cr. 189 JXKK). Bnagener crnenuanbHOro cuera 00s3aH MEPEUHCIUTH
CpeICcTBa, HaXOIIUECSd Ha CHEeIMaIbHOM CYeTe, HAa CYET PErMOHAJIBHOTO OIepaTopa B TEYEHHE OJHOTO Mecslia C Mo-
MEHTa MOJy4eHHs TaKoro peureHus. [locne 3Toro penieHne o KamMTaIbHOM PEMOHTE OOIIEro MYIIECTBa MPUHUMAETCS
o mporeaype, ycranoByieHHoi 4. 3-6 ct. 189 JXXK: He MeHee ueM 3a 11ecTh MecsIIEB 10 HACTYIUIEHUS T'ofla, B T€UEHHE
KOTOpOT'O JIOJDKEH OBITh POBEAEH KalUTaIbHBI PEMOHT I0Ma B COOTBETCTBUU C PETHOHAIBHOW MPOrpaMMOH, peruo-
HaJILHBIA OIlepaTop IMpeACTaBisieT COOCTBEHHUKAM IOMEIEHUH MPEII0KEH s O IPOBEICHUN KaITUTAIBHOI'O PEMOHTA;
COOCTBEHHUKH TIOMELICHUI HE MO3[JHEE YeM 4epe3 TPU Mecsila ¢ MOMEHTa IOJYYEHHs INPEIOKECHUH 00s3aHbl pac-
CMOTpETh yKa3aHHbIE MPEUIOKEHUS U MPUHSATH Ha 00IeM cOOpaHUU pElIeHHe; eClTd COOCTBEHHUKH HE TPHHSIIA TaKoe
pelieHye, To OpraH MECTHOTO CaMOYIIPaBJIE€HHUS BMECTO HMX NPUHUMAET pelleHHe O MPOBEICHUU KaIlUTAJIBHOTO pe-
MOHTA.

Ecnu Bnanmenen crienuaibHOrO cyeTa HE BBINOIHWI OOS3aHHOCTH 110 TEPEUMCIICHHUIO CPENCTB, HAXOAALIMXCS Ha
CHelHaIbHOM CYeTe, Ha CYEeT PETHOHAIBHOTO OIepaTropa B TEUEHHE OJHOIO MeCSIa C MOMEHTA IOIIYYEHUs pelieHus
opraHa MECTHOTO CaMOYIIPaBJICHHUS, TO PETUOHAIBHBIH ONepaTop, 000l COOCTBEHHHK MOMENICHUS] B MHOTOKBapTHP-
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HOM JIOME WJIU OpraH MECTHOT'O CaMOYIPABJICHUS BIIPaBe 0OPATUTHLCS B CYII C 3asSBJICHUEM O B3BICKAHUHU CPENICTB, HAXO-
JIIAXCS Ha CIICIIMATIBHOM CUETe, C MePEYNCIICHUEM HX Ha CUET PETHOHAIBLHOI'O OIepaTopa.

Y. 1 c1. 169 KK ycraHaBiuBaeT, 4YT0 COOCTBCHHUKUA ITOMEIICHUI O0S3aHBI YIUIAUMBATh C)KEMECSIYHBIC B3HOCHI Ha
KalUTaJbHBIA PEMOHT OOIIEro MMYIIECTBA B MHOI'OKBAPTHPHOM JIOME B pa3Mepe, YCTAHOBJICHHOM B COOTBETCTBHUH C
g, 8.1 c1. 156 XKK, miH, eciii COOTBETCTBYIOIIEE PEIICHUE TPUHATO OOIIMM COOpaHUEeM COOCTBEHHHMKOB ITOMEIICHUH, B
oonbieM pasmepe. Oanako JXK He ompenenser mpuHaIe:KHOCTh CpeAcTB (GOHIA peMoHTa qoMa, (GopMUpyeMbIe 3a
CYeT IUTaTe)KeH COOCTBCHHUKOB MOMEINCHUI HA KAIMTAJIbHBIA PEMOHT W 3a CUCT IPYTHX, HE3alpelIeHHBIX 3aKOHO/IA-
TENBCTBOM HMCTOYHHUKOB (IIPOIICHTHI IO JCMO3UTY, IUIaTa 3a MOJIh30BAHUE OOIIUM HMYIIECTBOM COOCTBCHHHUKOB ITOME-
IIeHUH U T.1.). Ficxoms U3 3Toro, npejiaraeTcs 3aKOHOATeIbHO 3aKPEIHTh, YTO JaHHBIC CPEICTBA SBIISIOTCS OOIIUMHU
JTOJICBBIMHU CPEICTBAMH COOCTBEHHUKOB MOMEIIICHUH, MpeIHa3HAYeHHBIMH TS OIUIATHI OOINMUX PAacXo0B Ha MPOBEIEC-
HHUE KalUTaJILHOTO PEMOHTA JIOMA.

IToMuMO cpecTB COOCTBEHHUKOB ITOMEIICHUH, aKKYMYJIAPYEMBIX B QOHIAX KAIMTAJIHHOTO PEMOHTA U MPHBJICKac-
MBIX [0 PEIICHUIO0 COOCTBEHHUKOB KPEAUTOB, €lle OMHUM (PHHAHCOBBIM HCTOYHUKOM (DHHAHCUPOBAHMS KAITUTATHHOTO
PEMOHTA JOMOB, KOTOPBIH omycKkaeT 3akoH oT 25 nekadps 2012 1. Ne 271-®3, OynyT Oro/pKeTHBIE cpeicTBa. bromker-
HBIC CPEICTBA KaK Mepbl (DMHAHCOBOHN MOUICPIKKH MOTYT IPEIOCTABIIATHCS TOBAPHIIECTBAM COOCTBEHHHKOB JKUJIBS,
JKUJTHIIHBIM KOOIIEPaTHUBAM, YIIPABJISIOIIAM OpPTaHU3aIMsIM, PETHOHAIBHBIM OIIEpaTopaM 3a CYeT CpeAcTB (emaepaibHO-
ro OroKeTa, CpelcTB Oromkera cyonekTa Poccuiickoit Denepaliiuy, MECTHOTO OFOJKETa B MOPSIKE M HA YCIIOBHSIX,
KOTOpBIC TIPEYCMOTPEHBI COOTBETCTBCHHO (pefiepaibHBIMK 3aKOHAMH, 3aKOHaMH CyOhekToB Poccuiickoii deneparuy,
MYHUIMITAILHBIMU PABOBBIMU aKTaMH.

Takxum obpa3om, monpaBku B JKumuiiaeIi kogeke PO, perynupyromue npoBeeHre KalmuTaabHOIO0 pEMOHTa MHOTO-
KBapTHUPHBIX JIOMOB, TIO3BOJISIOT OPraHU30BaTh ()MHAHCUPOBAHHE KAIUTALHBIX PEMOHTOB JIOMOB H IPEIYyCMAaTPUBAIOT
HU3MEHEeHHe crocoba GopMupoBaHus (OHIA KAIMTAIBHOTO PEMOHTA IO PEHICHHIO 00IIero coOpaHus COOCTBCHHUKOB
ITOMEIICHUI B MHOTOKBapTUPHOM JIOME B JII000E BpeMsl.
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YBJINYHO-IIPABOBBIE OGPA30BAHMSI KAK YYACTHUKU KOMMEPUYECKHUX OPTAHU3AILIMIA:
INOCTAHOBKA ITPOBJIEMBbBI

B cmamve uccnedyemces 6onpoc o npedenax yuacmust nyOIuiHO-npasosulx 00paz0eanull 6 KOMMepueckom obopome
nymem co30anust OPUOUHECKUX JIUY.

Kniouesvle cnosa: nyboiuuno-npagosvle 00pasosanus, 20Cy0apcmeeHuble KOMRAHUY, 20CYOapCmMEeHHble U MyHUYU-
nanbHble VHUMApHble Rpeonpusimus.

Zh.T. Lambaev

PUBLIC AND LAW ENTITIES AS MEMBERS OF COMMERCIAL ORGANIZATIONS:
STATEMENT OF PROBLEM

This article studies the issue of the limits of public and law entities’ participation in commercial turnover by estab-
lishing legal entities.
Keywords: public and law entities, state companies, state and municipal unitary enterprises.

Wnen nocrpoenust B Poccuu cuinbHOrO PHIHOYHOTO MeXaHU3Ma, (POPMUPOBAHUSI OTKPBITOH SKOHOMUKH BBIHYXKIAIOT
MEPECMOTPETh KOHIEIIUIO TOCYAapPCTBEHHOI'O Y4acThsi B OOIIECTBEHHOM NPOU3BOJICTBE. [1Jisl MPaBOBOi CHCTEMBI 3TO
0O3Ha4YaeT HeoOXOJUMOCTh CO3J[aHUsI TAKOW HOPMAaTHBHOW 0a3bl, KOTOpasi Obl COOTBETCTBOBAJIA CYIECTBYIOLIMM YKOHO-
MUYECKUM peansiM U TeHJEHIUAM Pa3BUTUSA OTEYECTBEHHON SKOHOMUKH.

W3BecTHO, YTO y4acTHe TrocynapcTBa B SKOHOMHYECKOH c(epe KHM3HM OOIIECTBA MOXKET NPUHUMATH pPa3IU4HbIC
¢dopmel. Tak, sSBIISACH COOCTBEHHUKOM CBOETO MMYIIECTBA, TOCYIApPCTBO YYACTBYET B BEIHBIX OTHOIICHHSX. 3aKIF0Uast
KOHIIECCHOHHBIE COTIAlIEHHs], BBITYCKasl OOJIMIalliy TOCYJapCTBEHHBIX 3aiiMOB WIIM BO3MeELIasl Bpell B pe3yibTare He-
3aKOHHBIX JIEHCTBHUI rOCYIapCTBEHHBIX OPTaHOB, OHO CTAHOBUTCS YUYACTHHUKOM 00S3aTEIbCTBEHHBIX MPABOOTHOIICHUH
U T.1.

B 10 xe Bpems ofHUM U3 HanOosee BaXKHBIX MPOSIBICHUH TOCYJapPCTBEHHOTO y4acTHsl B 9KOHOMHUKE SIBJISETCS y4a-
CTHE TOCyapCcTBa B OTHOIIEHUSX, CBA3aHHBIX C CO3JJaHUEM IOPUANYECKUX JIUI] 32 CUET HaJEJCHUS MTOCIEIHUX OIpese-
JICHHBIM UMYIIECTBOM. Tak, MHOTHE U3 KPYIHBIX aKIIMOHEPHBIX 00IIecTB, Takue Kak «[ azmpom», «Coepdank Poccumy,
«PX1», ocHoBaHBI Ha TocynapcTBeHHOM ydactuu. C npyro# cropoHsl, Poccuiickoit Deneparyu, ee cyObektam U My-
HUILUITAJIBHBIM 00pa30BaHMsIM IPEI0CTaBIeHa BO3MOKHOCTh CO3/IaBaTh KOMMEPUYECKHE OpraHu3aiuy B JopMe yHUTAp-
HBIX MIPEANPUSITHH.

[Moxanyii, oOIMM Ui MHOTHX HCCII€JOBaTeNel SBJIsI€TCS MHEHHE O TOM, YTO B COBPEMEHHBIX YCIOBHSX BMeEIIa-
TEJILCTBO TOCY/IapPCTBA B 3KOHOMHKY HE JIOJDKHO OBITH Ype3MEPHBIM. JTO CBSA3BIBAETCS C TEM, YTO OJHHM M3 BaXKHEH-
IIMX CBOWCTB PHIHOYHOM CHCTEMBI X031 CTBOBAHUS SIBIISIETCS €€ CIIOCOOHOCTh K CaMOperyiupoBanuio. Kak ormeuaercs
B DKOHOMHUYECKOM JIUTepaType, rocyIapcTBY C PHIHOYHOM CHCTEMOH CleqyeT COCpPelOTOYUTh CBOM YCHIUS TaM, IJe
PBIHOK OOHAPYXKUBAET CBOIO HECOCTOATENBHOCTD [1, ¢. 321]. BeccmopHo, BEIOOp ONTHMAIBHOM MOICITH TOCYIapCTBEH-
HOT'O y4acTHs B XO3SICTBEHHOM >KM3HENESATEIBHOCTH OOIIECTBA B MEHBIIEH CTENEHH BOIIPOC MPAaBOBOM, — 3TO yIem
HKOHOMHUYECKOH M MHBIX HayK. [IpaBo e 3/1ech BBICTYIAET CPEICTBOM PEryJHpOBaHMs OOIIECTBEHHBIX OTHOIICHHH,
HHCTPYMEHTOM, C IOMOIIbI0 KOTOPOT'O T€ WM UHbIE SKOHOMUYECKUE KOHIIEMIIUU IPETBOPSIIOTCS B KU3Hb.

OpHako U B NMPaBOBOM Hayke Wes OrpaHUYEHHs] YUacTHsl TOCyJapcTBa B MPEANPUHUMATEIBCKOH cepe He OCTaB-
JieHa 06e3 BHUMaHUs. B rpakJaHCKOM TpaBe 3TH WAEH HAXOAAT Pa3IMYHOE BOIUIOIIECHHE: B 3aKOHOATENILCTBE, JOKTPH-
HE U B IPABONPUMEHUTEIBHOMN MpakTUKe. TOMY, KaK Hesl OTpaHUYEeHUs] TOCYJapCTBEHHOI0 y4acTUsl B CO3JIaHUU KOM-
MEpPYECKHX FOPHIMYECKHX JIUI] peasTU3yeTcsl B YKa3aHHBIX Tpex cepax, ¥ MOCBSIICHA HACTOAIIAs padoTa.

B HayuHO! IOpuANYECKOM TUTEpaType BBICKA3BIBAETCA MHEHHE O TOM, YTO KOMIIAHUHU C TOCYAAPCTBEHHBIM Y4aCTH-
€M MMEIOT 0co0ble ey u 3aiaun. Hanpumep, B.C. Benbix BUIUT HEOOX0AUMOCTh ()yHKIIMOHHPOBAHHUS TOCYIapCTBEH-
HBIX KOMMEPYECKHX OpraHu3aluii B IEJsIX MoAAep)KaHusl YOBITOYHBIX TPOM3BOACTB, OOIIECTBEHHOTO TPAHCIIOPTA H T.I1.
BakHBIM, 110 €ro MHEHHIO, SIBIISIETCSI HAXOXKACHHE B TOCY/IapCTBEHHON COOCTBEHHOCTU NPOU3BOJCTBEHHBIX M JPYTHX
00BEKTOB CTPATETMUECKOr0 HA3HAYCHUS, B YACTHOCTH, MPENPHUATHI BOSHHO-POMBIIIUIEHHOT0 KoMIUIeKca [2, 144].

A.E. MonOTHHKOB Tak 000CHOBBIBAET HEOOXOUMOCTh CO3/IaHHUsI KOMMEPUYECKUX OPTaHU3alUi C TOCYAapPCTBEHHBIM
ydactieM. «['ocynapcTBo, ydacTBysl B aKIMOHEPHBIX OOIIECTBAxX, MPECHENyeT MPEXJe BCEro COUMAIbHO 3HaYMMBbIC
LEN», — MUIIET OH, — «B PSAJE CIy4aeB MO KOHTPOJIEM ONPEeNICHHOr0 ITyOIMYHO-IIPaBOBOTO 00pa30BaHUsI HAXOJISTCS
CTpaTeruyecKye MpearpuaTis Halled CTpaHbl, MMEIOIINE IepBOOYEpEeIHOE 3HAUEHUE Il COXPaHEHUs T'OCYIapCTBEH-
Horo cysepeHutera Poccun. B cBsi3u ¢ 3TUM 0c000e 3HaueHHE TMPEICTABISET BHIPAa0OTKA KOHLEMIUH JaTbHEHIIero
pa3BUTHs yKa3aHHBIX o0mecTB» [3, c. 119].

B cBoro ouepens, B.B. [lonuHckas k mepBoouepeHbIM 3a4a4aM Pa3BUTUS KOMIIAHUN C TOCYJapCTBEHHBIM Y4acTHEM
OTHOCHT:

— moBbIIeHUe 3()(HEKTUBHOCTH YNPaBIEHHs IOCYJapCTBEHHBIM UMYIIECTBOM C HCITOJIb30BAHHEM BCEX COBPEMEH-
HBIX METOJIOB M ()MHAHCOBBIX HHCTPYMEHTOB;
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— JICTAJIbHYIO [TPaBOBYIO PETJIAMEHTAIINIO MPOIIECCOB YIIPABIICHNUS;

— ofecrieueHne KOHTPOJIS 33 MCIIOJIb30BAHUEM M COXPAaHHOCTHIO TOCYIapCTBEHHOTO UMYIIECTBA, & TAK)Ke KOHTPO-
JI51 32 JIeATEIBHOCTBIO JIMII, TPUBJIEKAEMBIX B KAYECTBE YIPaBIISIOINX;

— o0ecrieueHne MpaB rocylapcTBa Kak ydacTHUKA (aKIMOHepa) akIMoHepHoro odmectsa [4, c. 80].

[MonbITKYM OnpeneneHus rpaHull TOCYIaPCTBEHHOTO YYacTHsi B SKOHOMHUUYECKOM CEKTOpPE MOXKHO HAMTH U B 3aKOHO-
JaTenpCcTBe. B KadecTBe mpuMepa 3/1eCh MOXKHO Ha3BaTh Ykas IIpesuaenta PO or 22.07.1994 No 1535 «O0 OCHOBHBIX
MOJIOKEHHSIX | 0CyapCTBEHHOM TpOrpaMMbl IPUBATH3ALNHN TOCYIAPCTBEHHBIX W MYHHUIMIIAIBHBIX MPEINPHATHA B
Poccuiickoit ®eneparmu nocne 1 urong 1994 rona» [5]. Panee neiicTBOBaBIIMMH NONOKEHUSAMHI YKa3za ONpPeAeIsUTUCH
BUJIBI JEATEIBHOCTH, MPU OCYIIECTBICHHH KOTOPBIX MPEANPUSITHSI OCTaBAINCh ITOJJKOHTPOIBHBIMU rocyaapctBy. Cpenun
TaKUX BUJIOB JIEATEILHOCTH OBUTH Ha3BaHBI, B YACTHOCTHU: CBSI3b, BBIPA0OTKa U paCIIpEeIeHUE AIEKTPOIHEPTUH, JO0bI-
Ya, repepaboTka U cObIT HE(TH, MPUPOIHOTO ra3a U Ia30BOro KOHAEHCAaTa, 100bua U rnepepadoTKa JparoleHHbIX Me-
TaJJIOB, APAroleHHBIX KaMHEW, paJHOaKTUBHBIX U PEIKO3EMENIbHBIX JIEMEHTOB, pa3padoTKa, MPOU3BOACTBO U PEMOHT
BOOPYKECHUS, BOGHHOH U KOCMHYECKOW TEXHUKU U OOETIPUIIACOB, aTOMHOE MAIIHMHOCTPOSHHE, MPOU3BOJICTBO CITUPTO-
BOW ¥ JIMKEPO-BOIOYHOM MPOIYKINH U Apyrue (Bcero 22 BHAA AEATEIBHOCTH). B OTHOIIEHNN NpeanpusiThil yKa3aHHBIX
BUJIOB JIESTEILHOCTH MOIJIO OBITh NMPHHATO pEUIeHHE O 3aKpeIuieHWu B (enepanbHOil cooctBeHHOCTH 51 1 25,5 %
OOBIKHOBEHHBIX aKIIMi Ha CPOK He Ooiee 3 JieT.

Wpnest orpannyeHunst yqyacTusi TOCY/IapCTBEHHBIX IOPUANYECKUX JIUII B KOMMEPUYECKOM 000pOTe €CTh U B JIeHCTBYIO-
ieM 3akoHojaTenscTBe. Tak, B cT. 8§ denepanbHoro 3akoHa oT 14.11.2002 Ne 161-P3 «O rocynapcTBEHHBIX M MYHHU-
LUNANTBHBIX YHUTAPHBIX MPEIIPHATUIX» NPUBOAUTCS MEpedeHb CIydaeB, MPU KOTOPBIX JOMYCKAETCs CO3JaHue rocy-
JIAPCTBEHHBIX WJIM MYHHIUIIAIBHBIX peaAnpustuii. Cpenu HUX:

— HEeoOXOAWMOCTH HCIIONB30BAHUSI UMYIIECTBA, MPUBATH3ALUS KOTOPOro 3ampelieHa, B TOM YHCIE UMYIIECTBa,
KOTOpoe Heo0X0JMMO Jist obecrieueHust besomnacHoctu Poccuiickoit @enepannmy;

— HEeoOXOAWMOCTH OCYLIECTBIICHHS AESTEIHLHOCTH B LIEJISIX PEIICHHUs COMAIBHBIX 3aJ1a4 (B TOM YHCIIE peau3aiui
OITpe/IeTIeHHBIX TOBAPOB M YCIYT IO MHUHUMAJBbHBIM IIEHaM), a TAaK)KE OpPraHM3allii M MPOBEICHHsS 3aKYITOYHBIX H TO-
BapHBIX HHTEPBEHIINH J1s1 0OecIiedeH st MPOIOBOJILCTBEHHOM 0€30MaCHOCTH rOCyAapCTBa;

— HEeoOXOAWMOCTH OCYIIECTBIICHUS JEATENBHOCTH, MPEAYCMOTPEHHON (eepabHBIMUA 3aKOHAMH HUCKITIOUYUTENBHO
JUTSL TOCYJApCTBEHHBIX YHUTAPHBIX IPEIIPHUSTHI;

— HEeoOXOAMMOCTH OCYIIECTBJICHHS HAyYHOH M Hay4YHO-TEXHHYECKOH NESTENbHOCTH B OTPACINX, CBSA3aHHBIX C
obecnieueHneM Oe3omacHocTh Poccuiickoit @enepannm;

— HEeoOXOAWMOCTH pa3paOOTKH W W3TOTOBJICHHS OTJEIBHBIX BUIOB IPOAYKIMHU, HAXOAALIEHCS B cepe HHTEPECOB
Poccuiickoii denepanyu u odecrieunBaromniel 0ezonacHocts Poccuiickoit deneparim;

— HEeoOXOAWMOCTH NPOU3BOJICTBA OTAENBHBIX BUJOB MPOAYKIMH, H3BATOH N3 000pOTa WK OrpaHUuEHHO 000POTO-
CHOCOOHOM.

KazenHoe npennpusiTue MoXXeT ObITh CO3/IaHO B CiTy4ae:

— eciM npeoOafaonias Wi 3HaYuTeIbHasl YacTh MPOU3BOIUMOM MPOMYKIIMH, BHIMOIHIEMBIX Pa0bOT, OKa3bIBae-
MBIX YCIIyT TIpeiHa3HaueHa /st (henepaibHbIX TOCyJapCTBEHHBIX HYXII, HYX] cyObekTa Poccuiickoit @enepauuy miu
MYHHUIIMIIAIBHOTO 00pa30BaHMUs;

— HEeoOXOAWMOCTH HCHOJIb30BaHUSI MMYILECTBA, NPUBATU3AIMS KOTOPOI'O 3alpelieHa, B TOM YHCIE WMYIIECTBa,
HeoOXomuMoro it obecrieueHus: 6e3omnacHocTH Poccuiickoit @enepanuy, GyHKIHOHUPOBAHKS BO3IYIIHOIO, JKEIIE3-
HOZOPOXKHOTO U BOAHOI'O TPAHCIOPTA, PeAIN3alMi HHBIX CTpaTernueckux nHrepecoB Poccuiickoit denepannmy;

— HEoOXOAWMOCTH OCYILECTBIICHHS JIESTENFHOCTH 10 MPOM3BOJICTBY TOBAPOB, BBHIMIOIHEHUIO PadOT, OKa3aHHIO yc-
JIYT, peallu3yeMbIX 110 YCTAHOBJIEHHBIM T'OCYJapCTBOM IIEHAM B IEJISIX PELICHUsS COIMAaIbHBIX 3a/1ay;

— HeoOX0oAMMOCTH pa3pabOTKH U IPOU3BOJICTBA OTIENBHBIX BUIOB MPOAYKIUH, oOecreyrBatonieil 0e301macHoCTh
Poccuiickoii @eneparum;

— HEeoOXOAWMOCTH MPOU3BOJCTBA OTIEIBHBIX BUIOB ITPOIYKINH, U3BATON 13 000pOTa WIIN OrpaHUuEHHO 000pOTO-
CITOCOOHOIA;

— HEoOXOAWMOCTH OCYILECTBICHHS OTIENIBHBIX TOTHPYEMbBIX BHJOB JAEATEIHLHOCTH U BEIEHHS YOBITOYHBIX MPOU3-
BOJICTB;

— HEoOXOAMMOCTHU OCYIIECTBJICHHS JESATENbHOCTH, MPEAYCMOTPEHHOH (eiepalbHBIMU 3aKOHAMHU UCKITIOUYUTEIBHO
JUTSL Ka3€HHBIX TpeAnpuaTii [6].

BeimenpuBeieHHbIe IPUMEPBI WILUTIOCTPUPYIOT OJUH M TOT K€ UCIIOJIb3YEMbI 3aKOHOJIaTeNIeM CIIOCO0 — Iepednc-
JIeHUe TeX cdep NesITeNbHOCTH, B KOTOPBIX CO3JIaHHE TOCYAapCTBEHHBIX KOMIIAHUI BO3MOXKHO M Heooxomumo. C py-
TOi CTOPOHBI, B 3aKOHOJATENILCTBE MBI MOXKEM BCTPETUTH U MPOTHBOIOJIOKHBIHA ITPUEM, — KOT/Ia 3aKOHO/IATENb OTpaHHU-
YMBaET BOZMOXKHOCTh y4acTHs MyOJIMYHBIX 00pa30BaHU B HEKOTOPHIX cepax mpeAnpUHUMATENbCKON JesITelIbHOCTH.
Tax, HanpuMep, OAMH U3 MOJO0HBIX 3anpeToB ycraHoBieH DenepanbHbIM 3aK0HOM OT 29.12.2006 Ne 244-03 «O rocy-
JIAPCTBEHHOM PETYIHPOBAHUH JICSTEIBHOCTH 110 OPTaHU3aI[MU ¥ TIPOBEACHHIO a3apTHBIX MIP U O BHECEHHU W3MEHEHHN
B HEKOTOpPBIC 3aKOHOATENIbHBIC aKThl Poccuiickoii deneparmm» [7]. B cooTBeTCTBUH ¢ JaHHBIM 3aKOHOM (4. 2 CT. 6) He
MOT'YT BBICTYIIaTh OPraHU3aTOPaMH a3apTHBIX UI'P IOPUANYECKHE JIUNA, YIPEAUTEISIMA (YIaCTHUKAMH) KOTOPBIX SIBJISI-
torcs Poccuiickas @enepanus, cyosexTsl Poccuiickoit @enepanny nim opraibl MECTHOT'O CAMOYIIPABIICHUSL.
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CyneOHast IpaKTHKa TaKXKe MOKa3bIBAET, YTO BIHMSHHE rOCYIapCTBa Ha SKOHOMHUYECKHE MPOIECCHl HE MOXKET OBITh
06ecKOHTPONBbHBIM. OCOOEHHO XOPOILIO 3TO BUIHO HAa IPUMEPE JIeN, CBSI3aHHBIX C MCIIOJIb30BaHUEM TOCYIAaPCTBOM CIie-
LIUAJIBHOTO IpaBa («30JI0TOM aKIWM») B OTHOIIEHHH aKIIMOHEPHBIX 00LIecTB. J[efCTBUTENBHO, KOPIIOPATUBHYIO JEsi-
TEJILHOCTh TOCYIapCTBa MOXKHO PAaClEHMBATh KaK OIpE/IeIeHHOe OrpaHHYeHUe MPEANPUHUMATENBCKOM NesTelbHOCTH
rpakJaH ¥ UX 00bEeTMHEHHH.

B coorBerctBum ¢ pazwsichenusimu KoHcrurynmonHoro cyna Poccuiickoit denepanun Bo3MOXHBIE OrpaHHYEHUS
CBOOO/IBI MTPEATIPUHIUMATEIBCKOM NEeITebHOCTH JOJDKHBI OTBEYATh TPEOOBAHUSIM CHPABEIUIMBOCTH, OBITH a/IeKBaTHBI-
MH, IIPONOPIMOHAIEHBIMH, COPa3MEPHBIMH, HEOOX OIMMBIMU JUISI 3aIIUTHl KOHCTUTYIIMOHHO 3HAYUMBIX [IEHHOCTEH U He
JIOJDKHBI 3aTParuBaTh CyIECTBO KOHCTUTYIIHOHHBIX IIPaB, TO €CTh HE OIPaHUYHMBATH PEJIENbl U IPUMEHEHNE COOTBET-
CTBYIOIIUX KOHCTUTYIIMOHHBIX HOpM [8].

WHrepec npeacTaBusroT U moaxo/pl, Beipaborannble B npaktuke Cyna EBponetickoro Coobuiecta. Tak, B perre-
Husx ot 4 uronst 2002 r. Cyn EBporneiickoro CooOliecTBa yCTaHOBHII, YTO «30JI0Tasi aKIHUs» HETIPAaBOMEPHO OrpaHUYH-
BaeT YKOHOMHYECKHE CBOOO/IbI, BKITIOUasi CBOOOY MPEANPUHUMATENLCTBA U CBOOOTY IBM)KEHHS KaIIUTAJIOB.

Cyn EC ormerui, uto obmmune prHaHCOBbIE MHTEPECH TOCYJApCTBa HE MOTYT SIBJISITHCS aJIEKBATHBIM OTPaHUYCHHUEM
JIBIDKEHUS! KalMTaJIOB, TOBAPOB U YCIyT. DTUM CyJ| HEe MPU3HaJI 000CHOBAHHBIMH aHAJIOTMYHBIE orpanndeHus B [lopry-
rajiiy, CBS3aHHbIE C HEOOXOAMMOCTBIO BHIOOpA CTPATErHuecKOro mapTHepa, YCHICHUs] KOHKYPEHIMH Ha PhIHKE H TO-
BBIMEHUs d3(PPEKTUBHOCTU CpencTB mpousBozacTBa. Cyj cornacuics ¢ MHeHHeM EBporetickoit Komuccun o Tom, uto
«HEKOTOpbIE OMACeHUsI MOTYT CTaTh MPUYWHON COXPAaHEHHUs BIMSIHUS FOCYAapCcTBa Ha MPHBATH3HUPOBAHHBIE KOMITAHWH,
OCYLIECTBIISIIOIINE JIESTEILHOCTh, UMEIOUIYI0 3Ha4YeHHE Ul OOINECTBEHHBIX HYXK] MM HMEIONIYI0 CTPaTernveckoe
3HaveHue». [Ipu 3ToM cymoM ObLIO CHpaBeNIMBO OTMEUEHO, YTO OrPaHUYEHUE YKOHOMUYECKON CBOOOIBI MOKET OBITh
00YCIIOBJIEHO MHTEpECaMH HAallMOHAJILHOW O€30IIaCHOCTH TOJIBKO B CIIydae CYIIECTBOBAaHUS JACHCTBUTEIBHON U cepbe3-
HOHM yrpo3bl BaKHEHIIUM, (YHJaMEHTAIbHBIM MHTEpecaM OOLIECTBA, U OrPaHUYEHHE TOJDKHO OBITh COpa3MEpHBIM, TO
€CTh PUHHMAaeMble Mepbl HE JOJDKHBI BBIXOIUTH 3a TPeesibl MyOJUYHbIX LeNell (HampuMep, JOJKHA ObITh y4TeHa
BO3MOXXHOCTh JIOCTYDKEHUS 1eJIel He ToydeHHEM pa3pelleHs, a MoCiae YoM yBeoMIeHHeM) [9, ¢. 6 — 8].

AHanu3 HOpPM JICHCTBYIOIIEr0 3aKOHOAATEIbCTBA, MHEHHH, BHICKa3aHHBIX 110 PACCMATPUBAEMOMY BOIIPOCY B IOpH-
JIMYECKOH JIUTepaType, a TakiKe MaTepPHUaAJIOB Cy/IeOHOM PAaKTHKU TaeT OCHOBAHHMS sl cieayronero Beisona. Co3nanue
yOJIMYHO-TIPABOBHIMH 00pa30BaHUSAMU KOMMEPUYECKUX IOPUANYECKHX JIUI JOJKHO MPECIIeIoBaTh ONpe/esIeHHbIE Iie-
JIM, ¥ B psilie CITy4aeB — HE CBS3aHHbBIE NCKIIIOYHUTENBHO JIMIIbH C U3BJICYEHHEM NPHObUTH. UTO KacaeTcs caMoro rocyaap-
CTBEHHOT'O BMEIIATENbCTBA B 3KOHOMHKY, TO OHO JIOJDKHO OBITH 00OCHOBaHHBIM H LIENIECOOOPA3HBIM.

OnwucaHHbIe BBIIIE MMOJXO/bI MIOKa3bIBAIOT, YTO HAMOOJIEE YaCTO BCTPEYAIOIIMMCS CIIOCOOOM OIpe/IeeH s TPaHuI]
TOCYIapCTBEHHOI'O TIPUCYTCTBHS B SKOHOMHKE SIBIISIETCS TIEPEYHCIIEHHE TeX cep MPOU3BOACTBA, A€ TOCyIapCTBEHHOE
y4JacThe KeJaTenbHo Win HeoOxoaumo [10]. JIms aTux Ieneil rocynapcTBOM MPHUHUMAIOTCS CIICIHAIbHBIC 3aKOHOIA-
TenbHbIe akThl. CUUTAEeTCsl, 4TO B 3TUX chepax rocyAapcTBO 10 CBOEMY YCMOTPEHHIO MOXKET CO3/1aBaTh IPEIIIPHSTHS,
OIPEJIeTIATh UX MPAaBOBOH CTATYC, MPABOBOI PEXUM UX UMYIIECTBA. ITO 0OCTOSATENBCTBO, OMHAKO, €Ille HE HCKIII0YaeT
TOTO, YTO B OCTAIBHBIX Cpepax IKOHOMHUKH TOCYIapCTBO MOXKET y4acTBOBATh HapaBHE C JPYTMMHU YYaCTHHUKaMU 000-
poTa 0e3 MCTONB30BaHUs KAKUX-IMOO CHENUABHBIX TPaB M MO MpaBHIaM, YCTaHOBJIEHHBIM I'PaXKIaHCKHM 3aKOHOJa-
TENILCTBOM. B 4acTHOCTH, ¢ BO3MOXKHOCTBIO HCIIOJIB30BAHHS TE€X M TOJIBKO TEX OPraHU3alMOHHO-NIPABOBHIX (POPM KOM-
MEpYeCcKHX OpraHu3aluii, KOTopble MpeaycMoTpensl [ paxnanckium kogekcom Poccuiickoit denepanum.
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