TEOPUSA U UCTOPUS ITPABA

Hayunas crarbs
VK 347.993(510)
DOI 10.18101/2658-4409-2024-1-5-9

OBILIASI XAPAKTEPUCTUKA PACCMOTPEHMUSI JEJI
KOH®YIIMAHCKHM CYIbEN

© IMan dynmoi

JIOKTOP IOPUINYECKUX HayK, mpodeccop,

3aBeJyolas KHTalCKO-POCCUHCKIM IIEHTPOM CPaBHUTEIBHOTO ITPABOBE/ICHHS,
MTOYETHBINA TIpodeccop MPOBUHINN XIHAHB,

X9HaHBCKUH YHUBEpCUTET, IHCTUTYT HHTEIUIEKTYaIbHON COOCTBEHHOCTH

yi1. Munnyns, 85, . Kaiidyn, 475001, Kuraii

pangdongmei71(@163.com

AnHoTanmsi. Paccmorpenne nena KOHQYIMAHCKUM cyabeil M cyneOHOe pa3OMparenbCTBO
B OHIIMATIBHOM CyJ€ pacCMaTpUBAIOTCSl KaK KOHKYPHPYIOIINE IOPUCIUKINU. B KoHEUHOM
cueTe aBTOp NPUXOAUT K BBIBOAY 00 €CTECTBEHHOM XapakTepe Iepexoja COBPEMEHHOIO
KHTalCKOro OOIIECTBa K IOCYJapCTBEHHOW IOPUCIUKINU B c(epe yroJoBHOTO IMpeciero-
BaHMS OIIACHBIX IIpaBOHapymmTeneid. Ha mcropnyecknx Becax Jiekanu, ¢ OXHONW CTOPOHBI,
TYMaHHOCTb M COCTpaJaHHE MPOCTOMY YEIIOBEKY, IOMABIIEMY B TPYAHYIO CHTYAIHIO H
BBIHY)KJICHHO COBEpPIUMBIIEMY IPABOHAPYLICHHUE, C APYrOod — COBPEMEHHBIA MPUHIUI
3aKOHHOCTH. TpaHc(opMaIus COBPEMEHHOTO KHTAHCKOTO OOIIecTBa M AalbHEHIIHE MyTH
€r0 Pa3BUTHS — B LICHTPE BHUMAHMS aBTOPA, OMICHIBAIOIIETO OCHOBHBIE KUTAHCKHE KOH]Y-
IIMaHCKHUE [IEHHOCTH B chepe ACHCTBUS YTOIOBHOTO M YTOJIOBHO-IIPOLIECCYaIBHOTO MPaBa.
KiroueBble €JI0Ba: TPaIUIMOHHOC MPABOCYIAHME, KOHPYIHAHCKUN CYIbs, KOH(YIIHAHCKas
JOKTPUHA, MeIWalusi, COIHMAJIbHBIA KOH(IUKT, MPECTYIUIEHHE, HaKa3aHUE, 3aKOHHOCTb,
cyzeOHBIE MTPOLEAYPHI.
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3a JiBe TBHICSYH JIET CYNIECTBOBAHUS KUTAHCKOTO (heoqarbHOro 00IecTBa KOH(YIH-
AHCTBO TOBIIMSLIO HE TOJIBKO Ha JKU3Hb U [IEHHOCTH CYJICH, HO ¥ Ha HX METOJIbI Cy1eOHOTO
pa30uparenbCTBa, YTO HAIILIO OTPAaKEHHE B OCHOBHOM B CIIEIYIOIINX JBYX ACTIEKTAX.

1. IpexpameHne MPOU3BOACTBA 110 eJTy € IPHMEHEHHEM MPOoLeyPbl MeTHAIINH

Koudyunii ckazan: «Ciyias Tsk0bI, si COBEPIIEHHO TaKOM K€, Kak U JAPYTUE; €Ciu
BCE K€ Pa3HHIIA €CTh, TO JIMIIb B TOM, YTO s BEIY JIEJIO K TOMY, YTOOBI TS:KO BOOOIIE HE
ObLIO!» .

Uxy Cu B cOOpHHMKE KOMMeHTapueB K JIyHb ol mucain: «Myapell He CYMTAET, YTo
cyneOHas TshkOa Tpy/aHa, HO CYMTAET, YTO CaMO€ IIEHHOE — 3TO TO, YTO B MHUPE HET
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«Jlyub 10it», pasgen «Sup FOanb» ( (2T BH) ). URL: https://so.gushiwen.cn/guwen/
bookv_46653FD803893E4F2B41025A041B0688.aspx (mata obpamenns: 17.02.2024). Tekcer :
JJIEKTPOHHBIH.
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Ts0K0» [1]. B «CoOpanun npocBeTIIeHHBIX PELICHUH 3HAMEHUTBIX Cy/ei» OblI 3amrcan
OTPBIBOK U3 BBICTYIUICHUS] MECTHOTO YMHOBHUKA Xy VHa, KOTOpBIH BIOJIIHE OTpayKaeT
MBICJIH YECTHBIX YMHOBHUKOB B OTHOLICHMU cyaeOHOro mpouecca: «Bce cenbckue
XKHUTEJIN U COCEAU IO IOCENKY AOJDKHBI XHUTh B FAPMOHMM M IOMOTaTh IPYTr IPYTY,
YTOOBI MPUHOCUTH TONTB3Y. Ecim cocenn HE MPUMUPHIUCH MEXKAY COOOM, HE TIOMOTAIOT,
HE MOAJICPKUBAIOT APYT APyTra MPH BOSHUKHOBEHUH TPYIHOCTEH, O0Ne3Hel 1 OeICTBHIA,
B pe3yJbTaTe OHU BCE MOCTPaIatoT. B HacTosiee Bpems Majio KTO B MUPE IIOHUMAET 3Ty
uctuny. OHH 3a00TATCS TOJIBKO O IUTIOCaX M MHUHYCaxX TEKYLIETO MOMEHTA, HE YUUThIBas
JOJNTOCpOYHble MHTEpechl. Kak TONbKO BO3HMKAeT HE3HAUYUTENbHBIH CIIOBECHBIN
KOH(JIUKT, J1eJI0 TOWJET 10 Cy[a, He3aBUCHMO OT JIpYy>KObI Mexny cocensimu. Vimerorcs
JIY KaKre-JIn00 MpenMyIIecTBa Moja4uy 3asBICHUS B CyJ] KaK CItoco0a pa3pemieHus Comu-
QIBHBIX KOH(QIMKTOB? DTO HE TOJBKO MPHUBOJUT K PACXOlaM M Pa3pyLICHHIO Kapbepbl
YeJI0BEKa, HO M 00S3bIBACT MOJATEINS CKIOHSTH TOJIOBY, TPOCUTH MUJIOCEPANS Y YHHOB-
HUKOB. Kpome 3Toro, cTOpoHbI 4aiie BCEro HamyraHbl ¥ W30MTHI PO3raMu, CBS3aHBI
BepéEBKOH B cyneOHOM 3ane. Kakoii B 3ToMm cMbicn? Jlaske ecnu cyneOHbIH mporiecc OyaeT
BBIMIPaH, TO KOIZIA JK€ 3aKOHUUTCS Bpa)kaa MEXIy cTopoHamu? B xu3Hn HenzO0e:xHO
MIPUXOJIUTCSI CTAIKMBATHCS C HEOXKUIaHHBIME OeicTBUsIMH. Eciin y Bac kpernkas ipyx0a
C cocels MU U BCE€ MOMOTAIOT JPYT JIPYTY, CIOKHBIE CUTyallud MOXKHO HPEBPAaTUThH B
MIPOCTHIE; €CIM MEXAY COCEISIMH BO3HHUKHET BPa)KIa, TO BBI30BET HENPHUATHOCTH
0e3 BCSIKOM MPUYMHBI, @ MEJIOYN TAaKKEe MOTYT MPUBECTH K OOJbIIUM noTepsiM. Takum
oOpasom, mobeia cerogHs B CyZeOHOM TIPOIIECCEe CTAHET TaKKe MCTOYHHKOM HETIPHUST-
HoCTel B Oymymem»'.

B BeimenpuseneHHOM (parMeHTe IOAUEPKHUBACTCA OOJBIIOE 3HAUCHHUE CMST-
YCeHUSI IPOTHBOPEUUI MEXKIY CTOPOHAMH, YTO MOMOTaeT Oojiee palroHANIBHO paspe-
[IaTh CHOPBI U YMEHbLIATh COLMANbHBIE KOH(QIUKTEL. BMecTe ¢ TeM 3TO TakKe Hews3-
0€KHO MPUBOJNT K BBIHYKICHHOMY KOMIIPOMHCCY HE3aBHCHUMO OT BUHBI, YTO HE TOJIBKO
MEILAeT JIFOISIM 00pallaThesi K 3aKOHY U TOCYAapCTBEHHOH BIACTH 11O OOBIYHBIM KaHaJIaM
JUIS1 3aIIUTHl CBOUX COOCTBEHHBIX HHTEPECOB, HO M OTHAJISET 3aKOH OT IIPOCTBIX JIFOACH
B oOmecTBe. JTO HE TOJBKO IMPEBPAIIAECT 3aKOH B HEJIOCTYITHOE «BBICOKO BHCSIIEE
3epkaio», crosmiee 3a «Llun TsHb» (MMeeTcss B BUAY CAPABEONUBbIl YUHOBHUK), HO U
JTaeT BEPOJIOMHBIM YMHOBHHMKAM «IIOBOJl BHIHOCHUTBH PEIIEHHE O KU3HU U CMEPTH» IO
CBOEMY >KEJIaHHIO.

2. HayuuTsb 4yesioBeKa, peskae YeM HaKa3aTh

Kongyuunanctso mnpornosenyer «Komb wiom» (1236 /2ymannoe npaenenue) n
MMO3TOMY BBICTYNAaeT MPOTHB IMBITOK M IMPOW3BONBHOTO JumIeHus xu3Hu. Kon Lo
CKasaj, 4TO «eClId [Hapoji| HEe y4uThb, a yOUBaTh, 3TO HA3BIBACTCS KECTOKOCTBHIOY,
BBICTYIIAs 32 TO, YTOOBI HAyYUTH 4YesoBeKa (IMPaBHILHOMY IMOBEACHUIO), MPEKAE YeM
ero Hakasarb (3a HempaBHIbHOE NoBeaeHue). Man Ko BeicTynain 3a «yMeHbLICHUE WIIN
CMSTYEeHUE HaKa3aHUs», YIIPEKas B TOM, UYTO «TSDKKOE HAaKa3aHUE» SIBISICTCS IJIABHBIM
IIPOSIBJICHUEM <(OKECTOKOW THpPaHMW», CUUTAasl, YTO «yOMBAaTh C HCIOJIB30BAaHUEM TOCY-
JAPCTBEHHOTO ammapara» — 3T0 TO K€ caMoe, 4TO «yOWBaTh MaJKOW WM HOXKOM,
U aXKe Jymasi, 4TO 9TO HUUYEM He OTIIMYAEeTCs OT ITOBEICHUSI.

! CobpaHue NpoCBETIEHHBIX pelneHuii 3Hamenuthix cymeit ( (A THIEHEE) ). URL:
https://www.zhonghuadiancang.com/lishizhuanji/11571/ (mata oOpamenus: 17.02.2024).
TexcT : 2JIeKTPOHHBIN.
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Kon¢yumanckuii mpuHOUI «OBITH OCTOPOKHBIM B NMPHUMEHEHWH Ka3HEH (IIBITOK)»
MPOSIBIISIETCA  TJIaBHBIM 00pa3oM B CHHUCXOAWTEIBHOM OTHOIICHWH K MPECTYITHBIM
JIESTHUSIM B COOTBETCTBUM C 3TUKON M mpaBeaHocThio. Hanpumep, Kon Lo BeicTyman
3a TIPUHIUIBI «OTEI MOKPBIBAET ChIHA, CHIH — OTIIa», «IIPOIIATh MEJKHE OIIHMOKM».
B 10 ke BpeMs uzest «ObITh OCTOPOKHBIM B IPUMEHEHUH Ka3HeH (ITBITOK)» ObLIa OCHO-
BaHa Ha KOH(YIIMAHCKOM MOHWMAHWW KOPEHHBIX MPUYHMH HpecTynHocTH. KoHpyim-
aHIbl CYUTAIH, YTO UMEHHO IOTOMY, YTO BJACTh YAaCTO HE MOXET CJIEJOBATH IPHUH-
LUy «HAy4YUTh YEJIOBEKa, MPEXKAE YeM HaKa3aTby», JIIOAM COBEPIIAIOT MPECTYIUICHUS
110 HE3HAHHWIO, ITO3TOMY K HUM CJICAYCT NPUMEHATH Ooree MATKHE HaKa3aHUs. COBep-
LICHUE MPECTYIUICHUS SIBISIETCS] PE3YABTATOM TOTO, YTO «IIPABUTEIBCTBO OTKIOHUIOCH
OT CIIPAaBEIJIMBOTO IIYTU PYKOBOJACTBa», IOSTOMY NNPUMCHCHNUEC HaKa3aHU JOJIPKHO 6BITI>
OCTOPOXHBIM.

Hocrolinblil unnoBHUK Jly 13511y u3 qunactuu L{luH paccmarpuBail iena oJIHOCTbIO
B COOTBETCTBUH C BBHIMICYTIOMSIHYTOH KOH(YITHAaHCKONW MOKTpUHON. Kakmprit pa3, korga
HCTIIa U OTBETYMKA BBI3BIBAJIN B CY/l, OH JIOJIKEH BEXKIIMBO MIPOCBETUTH UX, CKa3aB: «Bbl,
WCTeI] U OTBETYHK, JTUOO POACTBEHHUKH, TUOO CTapble Apy3bs; pa3 HE CTapble Apy3bd,
TO Onu3kue cocequ. Kopode roBopsi, Bally OTHOIIEHUSI OY€HB ONM3KUE B OyIHHE JHU.
CCFOI[HSI IMPOCTO M3-3a TAKUX ITYCTAKOB, KaK 6pa1<, 3EMJI1 U JCHCXKHBIC NOJITH, ITOAACTCA
*ao6a B cy/l. Bbl MOHATHS HE UMEETe, U4TO OT ITO/IauH 5Kaj00BI 10 BRIHECEHUS PEeIIeHUS
BaM TPUACTCS 3aIIaTUTh MPABUTENIbCTBY 3a Oymary, a Takke HeoOXoArMO 00ecreynTh
e)10171 " IUTBEM NPAaBUTCIBCTBCHHBIX CITyXKalluX. POZICTBGHHI/IKI/I " Opy3bs, Ipeaocrta-
BHBIITHE JIOKA3aTeNIbCTBA, TAK)KE JOJDKHBI OBITh BO3HATpaXkIeHbl. VTak, JeHBIH, TOTpa-
YCHHBIC Ha CyJcOHbIC TSHKOBI, MIPEBBICHIM CYMMY, KOTOPYIO BBl ocmapuBain. Kpome
TOT0, BaM NPUIETCS KIaTh PE3YAbTAT Y BOPOT IPABUTENBLCTBA, Tepsis Bpemsi. Kak Toybko
MPaBUTEILCTBO BBHIHECET pellieHre, Bcerga OyayT mpourpasime u nodemurenn. C tex
mop o0e CTOPOHBI CTAHYT BparaMu, a OOWIBI MTOKOJICHUH OyayT OECKOHEYHBI W TOTAA
OyZIeT CIHIIIKOM IT03THO COXAJIETh 00 3TOM»'.

Besknii pa3, korga Bop 0bu1 oiiman, Jly L3smry, nonpammsast ero, ToBopui: «ThI ke
YeNoBeK, y TeOs ecTh coBecTh. lloueMy ThI Tak moctynui?» Bop orBetnn: «begHoCTh
3acTaBmiIa MeHs BopoBaThy. Jly LI3smry ckazan: «91o He cnoxHOo. CaMast mpuObUIbHAS
paboTa ceiiyac — Tpsi/IeHNE U TKa4eCTBO, U KAKIBIH MOXKET BBHITIONHATH 3Ty PadOTy».
3areM OH MpHUKa3aJl CBOEMY CIyre KyHOHUTh MOJKWJIOrpaMMa XJIOIKa, IO3BOJUII BOPY
CECTh Ha IIpaBoi CTOpOHE 3ajia U Hay4ym1 ero npscth. Jly [[3samy ckazan emy: «Eciau Th
HayYHILCS TPSCTh, TeOs 0CBOOOIAT; €CIIM ThI HE CMOKEIIb 3TOMY HayUUThCs, TO 3HAYHT,
Thbl JICHUB U 3TO NNpUYrHA OBITH BOPOM, U TOTJla BallC JACAHUC GYI[eT KBa.HI/I(i)I/IHI/IpOBaHO
KaK TSHKKOE TIpecTyIJIeHne». Bee BOphI Haiesmich OBITh 0CBOOOKICHHBIMHU KaK MOYKHO
CKOpee, II09TOMY KaxKblid U3 HUX YUUIICS YCEPAHO, TaK YTO BCE HAYYWIMCh MACTEPCTBY
psAaeHus 3a Heckonbko mHei. Jly [[3samy ckazam: « CTOMMOCTh MPSAEHUS COCTABISICT
He Oosee cTa LsgHeH (emuHMLA JeHEKHOTro n3MepeHus B [pesHem Kutae). Temeps 3a
HECKOJIBKO JIHEH THI yke 3apaboTan MHOTO feHer. [lomrmo TBoel enpl y Tebs erme ocra-
JIOCh HECKOJIBKO COTEH IisiHed. BozBpamaiicss TOMOI M KUBH, BBIMIOJIHSS 3Ty PadoTy.
Ecnu Tl MOBTOPHO COBEPIINIIE MTPECTYIUICHUE, TeOE HUKOT/A HE TPOCTSIT». Bopsl ObuH
TPOHYTHI JI0 CIlIe3, M OONBITUHCTBO U3 HUX CMOTIIH PaCKasThCS, UCTIPABUTHCS U HAYATh

' Cucrema menuanuu B Ipesnem Kurae (F7[E A1 f##1] £). URL: https://bjgy.bjcourt.gov.
cn/article/detail/2011/04/id/881336.shtml (nara obpatenus: 17.02.2024). TekcrT : 3neKTPOHHbIH.
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CBOIO HOBYIO H3Hb. A TeX, KTO M3 HUX CHOBa COBepIIWI mpecrtyruieHue, Jly I[3smry
NpHUKa3aj Haka3aTh PO3raMHu, a 3aTeM B TEUCHHE MeCsIa yUUTh UX MPsCTh B 3ajie. Eciu
3T0 OBLIO OBI TpeThe mpecTyIuienue, Jly L[3siry ckazan Obl: «DTOT BOp HE kKellal ucipa-
BUTBCS». B 3TOM ciiydae oH mocinai Obl ABYX CIYT, YTOOBI OHU CIICLITHO OTHECIH €ro Ha
THICSYY IIAroB M MOCJE 3TOTO HAJIMJIM €My Yally Tropsidero ykcyca. Korma oH Hamoso-
BUHY BBINWII, OMMH U3 CIyT BHE3aIHO IMoXJonai ero no cnure. C tex mop Bop Oyaer
CTpajaTh OT Kauuisi. DToro poaa 00je3Hb Ha BCIO J)KM3Hb HUKOTAA He Oy/leT M3JieyeHa,
TaK 4YTO OH OOJIbILIE HE CMOXKET ObITH BOPOM, M BCE PABHO ITyCTh OH JKMBET, MOJIArasich Ha
MpsiICHUE U TKAaYeCTBO, MOKa He yMpeT [2].

Beiien3snoxkeHHbple MpaBuia M TMOPSIOK PACCMOTPEHHUs Jelia KOH(YIHAHCKHM
CyAbEil MOKa3bIBAIOT, YTO KOH(YIIMAHCTBO BBIMOIHSIO HECKOIbKO 3aau B CyaeOHOI
npakTuke. Bo-nepBbiX, KOHQYIIHAaHCKasi KOHLEIIUS OPUSHTHPOBaHa Ha JIIofieit 1 mo0y-
KIAeT Cy[eH MPOSBIATH COCTpaJaHHe NMPH PACCMOTPEHHH e, YIPOLIaTh CyneOHbIe
MPOLEAYpbl ¥ 00JieryaTh CTpajaHus M3-3a CyAeOHBIX TSKO. BO-BTOPBIX, Cynbsi 4acTo
JKEPTBOBAJI JIMYHBIMH MPABAMH, YTOOBI JOOUTHCS TAPMOHUYIHOTO TOPSIKA. B-TpeThuX,
MOJ1 BIIMSTHUEM KOH(YIIMAaHCTBA CY/bSM HE JOCTABAJIO OCO3HAHUS IIEHHOCTH TPUHIUIIA
3aKOHHOCTH M CTPOTOTO COONIONICHHSI CYICOHBIX MPOLICAY].

KoHdynumancTBO MMENO0 Kak MPEUMYIIECTBa, TaK U HEIOCTATKU B CBOCH PYKOBO-
asuied ponu B cyneOHoW npakTtuke. OIHAKO, ¢ TOYKU 3PEHUS Pa3BHTHS, HEIOCTATKU
MepeBeIINBaAId IPEUMYILECTBA, TaK Kak Ha MecTe (heoAaJbHOTOo 00LIecTBAa BOSHUKIIO
KalMTaIMCTHYECKOE ¢ BEPXOBCHCTBOM 3aKOHA, a KOH(YIHAHCKAs HICOJIOTHS O IIPaB-
JICHUHM Ha OCHOBE JIOOPOAETENN» U «YMPABICHUU YEIOBEKOM» MTPOTUBOPEUUT HOBOMY
00IIIeCTBY MM BOOOIIC HECOBMECTHMA C HUM.
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Abstract. Consideration of cases by a Confucian judge and court trial are regarded as
competing jurisdictions. And, the transition of modern Chinese society to state jurisdiction
in the sphere of criminal prosecution of dangerous offenders was expected. The scales
of history was trembling between the humanity and compassion for an ordinary person
who found himself in a difficult situation and was forced to commit an offense, and the
modern principle of legality. In the article, we focus on the transformation of modern
Chinese society and further paths of its development, describing the core confu-
cian values in the field of criminal and criminal procedural law.

Keywords: traditional justice, Confucian judge, Confucian doctrine, mediation, social conflict,
crime, punishment, legality, judicial procedures.
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